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AMERICAN LAW REVIEW. 


NOVEMBER, 1880. 


VALIDITY OF STATUTES AUTHORIZING THE ACCUSED 
TO TESTIFY. 


Ir can scarcely be necessary to offer an apology for submitting 
to the consideration of the profession a subject of so general i 
interest and importance as the validity of statutes giving to par- I 
ties on trial for criminal offences the right to testify in their own i 
behalf. 

It is our purpose to offer some observations drawing in ques- 
tion the validity of legislation of this kind, on the ground that, 
with all its pretension to the contrary, it is in violation of the 
great principle of our Federal and State polities, that a man can- 
not be compelled to testify against himself in a criminal case. 

The expediency of these statutes has given rise to some discus- 
sion; but, so far as our knowledge extends, their validity has 
passed almost unchallenged. 

That it has not seemed good to the legal mind of the country 
to question the validity of these statutes with more energy and i 
determination, may be accounted for, perhaps, in several ways. _ 
One is, that the statutes in question uniformly provide that it ' 
shall be optional with the accused to testify or not, and so wear _ 
the appearance of avoiding conflict with the organic principle 
which, it will be our endeavor to show, they violate. Another 
is, that those who have taken the lead in law reform have unin- 
tentionally misled lawyers and legislators by insisting that their 
arguments against interest as a disqualification to testify were as 
applicable to the accused in criminal prosecutions as to plaintiffs 
and defendants in civil suits. And still another is, that it has 
been so much the way to take for granted the wisdom of the 
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necessary to furnish any exposition of it in the books, and, as q 
consequence, the reasons on which it is founded are no longer 
generally understood or appreciated; and that which the wise 
statesmen who framed our Federal and State governments deemed 
a great principle of personal liberty seems in no little danger of 
destruction at the hands of unwise innovation, almost without 
so much as a protest being uttered in its defence, so true is it, as 
was said by the great statesman who drew the Bill of Rights of 
Virginia, that free government and the blessing of liberty cannot 
be preserved to any people without “a frequent recurrence to 
fundamental principles.” 

We propose to introduce this discussion by an historical and 
philosophical inquiry into the origin of the maxim that no per- 
son shall be compelled to testify against himself in a criminal 
case ; and, whether successful or not in our main object of 
demonstrating the invalidity of the statutes in question, we shall 
deem our labor amply rewarded if we shall have contributed in 
any way to the elucidation of a great and much-neglected princi- 
ple of Anglo-American liberty. 

The principle expressed by the maxim nemo tenetur seipsum 
accusare is deeply imbedded in the jurisprudence and thought of 
England and America. At the same time, it is well settled in 
both countries that self-inculpatory evidence given out of court, 
and not elicited by appeals to the hopes or fears of the accused, 
affords the most satisfactory basis for juridical action. 

The celebrated Jeremy Bentham thought he had discovered an 
absurd incongruity between these two principles, and he expends 
a great deal of ridicule and invective in his “ Rationale of Judicial 
Evidence” for the purpose of discrediting the principle, always 
held so sacred, that a man shall not be compelled to be his own 
accuser. Indeed, his scorn for this revered maxim of Anglo- 
American jurisprudence knows no bounds. He characterizes it 
as a “double-distilled and treble-refined sentimentality.” Re- 
ferring to what he is pleased to call the reasons to be advanced 
in support of the principle, he says, one is the *‘ old woman’s 
reason,” that it would be hard upon the accused to require him 
to testify to matters which must lead to his condemnation and 
punishment, —a reason which, he says, might be urged with 
equal force for the abolition of all punishment. Another reason 
he terms the ‘‘ fox-hunter’s reason,” by which he means that in 
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the law’s pursuit of the criminal, the latter, like the fox, should 
have the start of the former to give him some chance of escape! 
Indeed, the great reformer, in his zeal, which has the fury of an 
Iconoclast’s, does not scruple to stigmatize the principle, which 
we have deemed worthy of a place in the charter of our liberties, 
as the result of a conspiracy between law and crime, and a delib- 
erate ** predilection for bad evidence,” furnishing an incentive to 
crime, and depriving innocence itself, in many instances, of its 
best protection against false accusation. “ If,” says he, “ all the 
criminals of every class had assembled and framed a system after 
their own wishes, is not this rule (that an accused person shall 
not be judicially asked any question) the very first they would 
have established for their security? Innocence never takes 
advantage of it, — innocence claims the right of speaking, as guilt 
invokes the privilege of silence.” 

If this maxim, which has stood firm amid the wreck of other 
principles of evidence that have been shattered by the hand of 
reform, has the ignoble origin attributed to it by Mr. Bentham, 
its stability and comparative freedom from attack in an age which 
has produced many revolutions and reforms, and carried into 
effect some of Mr. Bentham’s own recommendations for the 
improvement of the law of evidence, is not only remarkable, but 
beyond comprehension. 

In discussing the merits of the principle in question, we will 
not commit the error pointed out by Mr. Bentham, of assuming 
its wisdom, and then fortifying the assumption by denouncing all 
who dare to dissent from it, but will endeavor to give the subject 
a dispassionate scrutiny. 

In support of his assertion that this famous aphorism was sent 
out in diametrical opposition to notorious truth, Mr. Bentham 
refers, with some triumph, to the statute of 1 & 2 Philip and 
Mary, c. 18, which made it the duty of justices of the peace, 
before bailing any prisoners brought before them for any man- 
slaughter or felony, to “take the examination of the said prison- 
ers,” and to the cases of Sir Nicholas Throckmorton and Udal, 
the Puritan minister, reported in the State Trials. 

Sir James Fitzjames Stephen, a thorough disciple of Bentham’s, 
says,in his “* General View of the Criminal Law of England,” 
that “ The practice of the courts up to the time of the Revolu- 
tion of 1688, and for some little time after, was that the prisoner 
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should be questioned at his trial; and till the year 1848! the 
committing magistrates were bound by statute to take his ‘ex. 
amination, —a word which naturally suggests questioning, and 
was judicially held to justify it. Many illustrations of this occur 
in the State Trials.” p. 192. After referring to cases, he pro- 
ceeds: “In the eighteenth century the practice of questioning 
prisoners at their trial appears to have fallen into disuse, probably 
because, during that period, the theory that a criminal trial was 
substantially a private litigation constantly gained ground, and 
was combined with the reduction of the rules of evidence toa 
systematic form. Hence the principle that a party was an in- 
competent witness would be supposed to forbid the interrogation 
of the prisoner.” p. 194. He says, further on, “It must, how- 
ever, be observed that throughout the whole of this period and 
down to the year 1836, prisoners were obliged to defend them- 
selves without the assistance of counsel, except in cases of high 
treason. The practical consequence of this was much the same 
as if they had been questioned; for the production of evidence 
against a prisoner is in itself an indirect question, and nothing 
weighs against him more heavily than the absence of an answer 
to it.” p. 194. 

A writer in the London Law Magazine for the year 1864, in 
an article on Criminal Procedure, after approving the rule pro- 
tecting witnesses from questions tending to criminate them, goes 
on to say, “ But when once the rule that ‘nemo tenetur seipsum 
prodere’ is stretched so as to shield the objects of the criminal 
charge, it not only ceases to be useful, but causes very serious 
evils. It introduces an element of sentimental feeling into a 
science which should be most carefully guarded against any such 
intrusion.” p.52. And another writer in the Central Law Journal, 
as deeply imbued with Bentham’s opinions as those already men- | 
tioned, seeing no possible distinction between the principle in 
question and the obsolete rule that made interest a disqualifica- 
tion in civil cases, regards the former as a reproach to our juris 
prudence which should at once be removed.? 

Of all the contributions on this subject which have appeared 
and fallen under our notice, the most temperate and judicious is 
one in the London Law Magazine, from the pen of Mr. Goodeve, 
well known to us as the author of a very philosophical and inter- 
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esting work on Evidence. But even this writer is unable to re- 
sist the influence of Bentham’s opinions, although he stops short 
of the goal for which the great reformer struggled. And our 
great American institutional writer, Mr. Wharton, in a recent 
monograph on “ Disputed Questions of Criminal Law,”! gives 
his approval of statutes allowing accused parties to testify in 
their own behalf. 

Like Bentham and the other writers above referred to, except 
Mr. Goodeve, Mr. Chief Justice Appleton, in his work on Evi- 
dence, treats the rule which excluded parties from being wit- 
nesses in civil cases as identical in principle with that which 
excludes the accused in criminal prosecutions, and, of course, 
sees no reason why the accused should be exempt from compul- 
sory examination any more than other interested parties. 

It may be deemed by some presumptuous in us to question, as 
we do, whether Mr. Bentham and the admiring disciples who have 
taken up and carried forward his work since he left it have cor- 
rectly understood the reason on which rests this famous aphorism, 
nemo tenetur seipsum accusare; but we are apt to think, not with- 
out diffidence, however, that this will be made apparent by our 
inquiry into the reason and spirit of the maxim. 

It is worthy of remark that, after the year 1688, which wit- 
nessed the expulsion of the pestilent House of Stuart from the 
British throne and the erection of barriers for the protection of 
the liberties of the people which no sovereign has ever dared to 
transgress, the practice of interrogating accused parties on the 
preliminary examination and on the trial fell into disuse. It is 
in vain that we look into the Bill of Rights for the cause of this 
change in procedure, for, as we are told by Sir James Fitzjames 
Stephen, in an interesting article in the Nineteenth Century,? 
it was brought about ‘silently and without the intervention 
of any statute or judicial decision.” But it is none the less 
obligatory and established because effected in that manner, 
which, indeed, is the manner in which much of the consti- 
tutional and most of the municipal law of England took their 
origin. We are not aware that any one has ever questioned 
the legality of the abolition of the odious practice of reading 
against the accused the depositions, often shamefully garbled, 
of witnesses examined out of his presence, and, too often, 


1 St. Louis, 1878, 2 Vol. ii (1877), p. 750. 
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while under the torments of the rack, which prevailed down 
to the close of the reign of Charles the First, because not 
traceable to any statute or judicial decision. This amelioration, 
like many others which have taken place in the development of 
the English law, was effected, as Mr. Jardine says, “ by the good 
sense and humanity which advancing civilization has necessarily 
introduced into our institutions.” It is thus apparent that the 
observations of writers advocating the abolition of the principle 
that a man cannot be compelled to be his own accuser, to the 
effect that the principle is of comparatively recent introduction, 
and was silently crystallized into a regula juris, can in no wise 
help the argument they were intended to support indirectly, 
without at the same moment weakening the foundations of other 
principles whose existence is confessedly vital to personal liberty, 

It is something remarkable that none of the writers who have 
treated the interesting subject now in hand, so far, at least, as 
our research has gone, seems to have discovered any necessary 
connection between it and the period which deposed a tyrannical 
king, and changed the succession to the crown; which restored 
to the British Constitution its democratic element, at the same 
time enlarging and defining it; which curbed the royal preroga- 
tive and emancipated the judiciary from that slavish subserviency 
to the crown which had disgraced it under the Stuarts, by mak- 
ing good behavior the limitation of the tenure of the judicial 
office, and by ascertaining and establishing the salaries of the 
judges. And yet it seems to us that between the introduction 
of this principle into the criminal procedure of England, and the 
period in which that introduction took place there was an obvious 
causal connection. 

It cannot be supposed that the writers who have made little of 
the principle in question in their zeal for its overthrow were not 
intimately acquainted with the manner in which criminal justice 
was administered in England prior to the revolution of 1688 ; yet, 
at the same time, it is quite remarkable that none of them seems 
struck with the odious and inhuman way in which the counsel for 
the crown and the truckling judges who presided at trials were 
in the habit of interrogating prisoners arraigned for the gravest 
offences. Mr. Bentham refers to the trial of Sir Nicholas Throck- 
morton as authority for saying that the principle that a man 
cannot be compelled to be his own accuser was introduced 
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unwarrantably and in defiance of a time-honored principle of 
English jurisprudence, without evincing the least disgust and 
indignation at the way in which the distinguished prisoner was 
baited with questions by the counsel for the crown and the court, 
the latter being as anxious to ensnare him by adroit questioning 
as the former. 

That a philosopher like Bentham should not have risen from 
the perusal of Throckmorton’s case with reverence for the rule 
prohibiting the examination of an accused party, is only another 
illustration of the blinding effect of preconceived opinion. That 
great reformer had become so aroused to the importance of 
abolishing the unjust and absurd rule disqualifying witnesses on 
the ground of interest, and the whole energy of his mind had 
become so thoroughly excited by the struggle to introduce that 
improvement into the laws of his country, that it seems never to 
have occurred to him that there was any reason why a prisoner 
on trial should not be compelled to testify in the same way as the 
plaintiff and defendant in a civil suit. He read Throckmorton’s 
case through the spectacles of his theory, and was as inaccessi- 
ble to any consideration which made against that theory as was 
the renowned astronomer, Kepler, in his opinion on astrology, 
whose claim to rank as a science he vindicated, gravely asserting 
that “experience showed that its predictions were uniformly 
fulfilled.” 

How different were the impressions produced by the case of 
Throckmorton on Mr. Jardine, the learned editor of a work 
entitled “ Criminal Trials.” Commenting on that case, he says, 
“ Throckmorton was a man of great talents and of singular energy 
of mind, and his activity and boldness gave him unusual advan- 
tages in his altercations with the judges and counsel; but a man 
of less firmness of nerve, though entirely innocent, would, under 
such circumstances, have been utterly unable to defend himself.” 
He saw nothing in that trial to excite a desire for the restora- 
tion of the practice of subjecting prisoners to examination as 
witnesses. 

Throckmorton’s case, the Duke of Norfolk’s case, and Sir 
Walter Raleigh’s case, together with many others prior to the 
final expulsion of the Stuarts, if they teach anything, teach that 
the power to examine prisoners on trial is a power too dangerous 
to innocence to be intrusted to any government, however much 
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an enlightened public opinion could be safely relied on in our day 
to guard the exercise of such a power from a repetition of the 
revolting barbarities committed by Sir Edward Coke and others, 

If, with all his skill, courage, ability, and thorough preparation 
for his trial, it was no easy matter for Sir Nicholas Throckmorton 
to maintain his innocence against the browbeating and crafty 
examination he was compelled to undergo at the hands of the 
court and the lawyers of the crown, what must have been the 
sense of helplessness and despair of prisoners generally under so 
merciless a procedure ? 

It is too often the case that men of the stoutest hearts are 
overwhelmed by unfounded accusation of crime alone ; but how 
distressing must be the effect of such a predicament on the timid 
and the ignorant, who, it is to be remembered, embrace the great 
majority of the objects of criminal prosecutions ? 

That these unfortunates lack the ability to defend themselves, 
without counsel, in most cases, is what common observation 
teaches; but how utterly hopeless would be the situation of one 
of them who, terror-stricken and perplexed at being called to the | 
witness stand in his own case, should be sharply and adroitly 
examined by counsel for the prosecution zealously striving for . 
his conviction? Bereft of the power to think in a connected 
manner, unable, in his bewilderment, to see the drift of questions 
skilfully and rapidly propounded to him, he finally, but, alas! too 
late, awakens to the realization that the effect of his testimony 
is a confession of guilt, or that he has involved himself in con- 
tradictions which render the hypothesis of his innocence no longer 
possible. “None but those who constantly see it,” says Mr. 
Stephen in the article above referred to, ‘*can appreciate the 
gross stupidity of prisoners, or the state of abject helplessness to 
which terror and the apparatus of courts of justice reduce them.” 

When we see, as we often do, honest disinterested witnesses 
betrayed by timidity and embarrassment into inconsistencies 
which bring discredit on their testimony, is it going too far to 
say that the principle that a man shall not be compelled to testify 
against himself is not a dangerous indulgence to crime, but a 
barrier wisely erected for the protection of innocence ? 

Seeing, as we have already said, that this great principle was 
introduced soon after the liberties of the English people were 
placed on a more stable foundation, and more securely guarded 
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against the encroachments of prerogative, we do not think the 
careful student of the criminal jurisprudence of England can fail 
to be convinced that the change effected by the introduction of 
this principle was not unwarranted, or the result of a sentimental 
tenderness for criminals, or a predilection for bad evidence, or a 
connivance at crime, as Mr. Bentham thought, but was a natural 
sequence of the change from tyranny to liberty, from a cruel and 
truckling judiciary to a judiciary made independent, that it might 
stand indifferent between the crown and the prisoner. It was a 
change demanded by the spirit of an age which had no tolerance 
for a procedure so intimately associated with the despotism from 
which the nation had happily escaped, and which was to the 
mind what the rack and the thumb-screw had been to the body. 

It is a pregnant fact, and one strikingly corroborative of this 
view, that although, as we have said, the statute of 1&2 P. & 
M., c. 18, expressly required the examination of prisoners brought 
before justices of the peace under accusation of certain crimes, 
the practice of subjecting accused parties to interrogation in such 
cases fell into desuetude after the Revolution of 1688 as com- 
pletely as if it had been abrogated by act of Parliament. This 
was due, no doubt, to a strong p»blic sentiment which was now 
able to make itself felt as well as heard, —a sentiment which, 
having dethroned and driven into exile a king, would not brook 
the obstacle of a despotic statute, but swept before it every 
vestige of the tyranny that had been overthrown.! 

The common law enjoys a pre-eminence over all other systems 
of jurisprudence in the jealousy with which it guards personal 
liberty. It shields the accused all through his trial with the pre- 
sumption of innocence, and it does not allow that presumption 
to be overcome except by evidence so cogent as to be inconsistent 
with any rational hypothesis of innocence. It regards an in- 
flexible adherence to its principles of criminal procedure as so 
essential to the prevention of oppression that it prefers to see 
ninety and nine guilty men go unpunished, in consequence of a 
strict observance of those principles, rather than that the safety 
of one innocent man should be sacrificed by a departure from 
them. 

1 Mittermaier, who had a profound "histoire enseigne qu’ils exercérent souvent 
insight into English criminal procedure, d’une maniére abusive une semblable fa- 
says: “Sans doute, sous le régne de culté.” Procedure Criminelle, traduit 


Philippe et de Marie, les juges de paix par A. Chauffard. Paris, 1868, p. 76. 
eurent le droit d’interroger les accusés, et 
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It was, therefore, most agreeable to that law that the danger 
of the occasional conviction of an innocent man, through his 
examination as a witness in his own case, should be deemed a 
sufficient reason for abolishing altogether the practice of compel- 
ling accused parties to testify in their own cases. 

When the amendments to the Constitution of the United 
States, embracing the provision, ‘No person shall be compelled, 
in any criminal case, to be witness against himself,” were pro- 
posed by Congress and ratified by the States, all of them were 
regarded as limitations of power and barriers against oppression 
of the most vital importance, and necessary to the preservation 
of free government; and all the scoffing of Mr. Bentham and 
his disciples against this principle seems puerile and absurd when 
contrasted with the importance given to it by the great men who 
framed and advocated those amendments, and who regarded their 
adoption as necessary to quiet the wide-spread dissatisfaction with 
the Constitution as originally ratified. 

Thus far it has been our endeavor to show, and, we hope, with 
some success, that the principle we have been treating is founded 
on wisdom and an insight into the workings of the human mind; 
but, whether our effort has been crowned with success or not, the 
principle must be regarded as among the fundamentals of the 
Federal and State polities, forming a part of that body of organic 
law which is beyond the power of Congress and the legislatures 
of the States. 

The interesting inquiry which now presents itself for our con- 
sideration is, whether the legislation authorizing the accused to 
testify in their own behalf, which has become so general, is con- 
sistent with the principle, that a man cannot be compelled to 
testify against himself. 

This legislation embraces statutes of two classes ; that is to say, 
statutes which contain the provision that the omission of the 
accused to testify shall not operate against him or be in any way 
considered by the jury, and statutes which do not contain this 
provision, or anything equivalent to it. 

It seems to us that both classes of statutes are invalid, as being 
contrary to the great principle that a man shall not be compelled 
to be his own accuser, in this, that, although they profess to leave 
it to the accused to become a witness or not, they, in reality, 
force him to take the stand to protect himself from the inference 
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of guilt which is almost sure to be drawn against him if he fail 
to do so, and the case call for an explanation on his part. He 
may be never so innocent, yet his omission to testify must always 
be at the risk of condemnation on the presumption of guilt 
founded on his silence when the law gives him an opportunity to 
speak. 

Thus driven to take the stand by a moral coercion, in whose 
presence the option or election to testify or not, given by the 
law, becomes a solemn mockery, he must submit to a hostile and 
searching cross-examination coextensive with the whole case. 
Filled with the terror and distraction which usually take posses- 
sion of the minds of the innocent from the moment they become 
the objects of a criminal prosecution, paralyzing their reasoning 
powers, the scene swims before him, and he becomes involved in 
contradictions and improbabilities of statement which the jury, 
who view him with suspicion and distrust anyhow, receive as 
controlling evidence of his guilt. 

It is true that he takes the stand ostensibly to testify for, and 
not against himself; but we must not be misled by a phrase, for, 
once upon the stand, he can be cross-examined as to the whole 
case by the prosecution, and must, it is agreed on all hands, 
answer all relevant questions propounded to him, on pain of in- 
curring the damaging consequences of refusal todo so. Thus, 
after taking the stand for his own protection, he finds himself, in 
consequence of the bewildering effects of the cross-examination 
directed against him, in a worse situation than if he had been 
called as a witness against himself by his accusers. 

But it is argued that the accused cannot suffer by declining to 
take the stand, because the court does not permit the prosecution 
to comment on the fact, and instructs the jury that they must 
not allow it to operate against him, while in some States the law 
provides, expressly, that the failure of the accused to become a 
witness shall not prejudice him in any way. 

It may be asked, in reply, whether it is in the power of courts 
or legislatures to prevent the accused’s failure to testify from 
prejudicing him in the minds of the jury. It is a fact in the case 
which the jury have derived from the infallible evidence of their 
own senses, and which must needs force itself on their minds. 
The failure of an accused to make an explanation in reply to an 
extra-judicial imputation of crime is not only relevant but strong 
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evidence against him; but how tremendous must be the effect of 
his silence on that supreme occasion which is to decide for ever 
the question of his guilt or innocence? A great and philosophi- 
cal jurist says on this subject: “. . . The prisoner is invited to 
silence by being assured that it will do him no injury, when in the 
nature of things the jury cannot but infer guilt from false repre- 
sentations or from silence, without any motive but that of con- 
cealing the truth; either of which circumstances, when they 
occur, are given in evidence according to our present practice.” ! 

You might as well try to “ bind the sweet influences of the 
Pleiades or loose the bands of Orion” as try to erase from the 
minds of the jury a material relevant fact which has become a 
part of their consciousness through the evidence of their own 
senses. Indeed, if it were possible for the mind to escape the in- 
fluence and effect of such evidence, there is no test by which it 
could be determined whether that result had been attained. No 
man of a high sense of honor would ever trust himself to sit as 
arbiter in a case where he had been in a position to contract the 
bias of a partisan, however firm his belief in his ability to do jus- 
tice, because he would be conscious of the want of a touchstone by 
which to know that his mind was not, after all, under the domin- 
ion of some subtle, sinister influence. 

No legislative command, no direction from the bench, can ever 
shake the intuitive conviction of men that the operations of the 
mind are beyond the control of human law, and, as a consequence, 
so long as statutes allowing the accused to testify exist, so long 
will innocent men be coerced to take the stand by the dread of 
being compromitted by their silence. 

These views are not without judicial sanction. In the State v. 
Lawrence,? the court say, touching the assignment of error, that 
the court below had called the attention of the jury to the fact 
that the prisoner did not go upon the stand: “It could hardly 
have escaped the notice of the jury, if the judge had not alluded 
to it in his charge. It will exist in every case, so long as the act 
permitting parties to testify remains the law, unless the party 
himself chooses to make it otherwise. It will, too, have its legiti- 
mate effect upon the minds of the jurors, more or less convincing 
according to the circumstances of each case, whatever may be the 
ruling of the court in regard to it. Belief is controlled by prin- 


1 Mr. Livingston’s Int. Rep. to Code of Procedure. 2 57 Me. 581. 
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ciples more potent in their action than artificial rules of evidence. 
When a person has an opportunity to testify in relation to a mat- 
ter of which he has knowledge, and in which he is deeply inter- 
ested, and refuses to do so, such refusal will have its weight 
modified only by the accompanying circumstances. We act upon 
such testimony constantly. It is the instinct of our nature, and 
will not be eradicated by the ruling of any court. If this leads 
to injustice, the wrong is inherent in the law permitting parties 
to testify, and the remedy is with the legislature alone.” pp. 
681,582. In his opinion in the State v. Cleaves,! Chief Justice 
Appleton says: ** His [the accused’s] declining to avail himself of 
the privilege of testifying is an existent and obvious fact. It is 
a fact patent in the case. The jury cannot avoid perceiving it. 
Why should they not regard it as a fact of more or less weight 
in determining the guilt or innocence of the accused? All the 
analogies of the law are in favor of their regarding this as an 
evidentiary fact.” To the same effect is the State v. Bartlett? 

These cases strangely proceed on the assumption that it is the 
guilty alone who have anything to fear from these statutes, thus 
overlooking the historical truth that the principle protecting the 
accused from being called on to bear witness against himself was 
introduced for the protection of the innovent and not the guilty, 
experience having taught that the innocent had far more to lose 
than to gain by the converse of the rule. The fallacy in the 
argument in these cases lies in the assumption that there exists 
no reason why the innocent should not be willing to take the 
stand. If the learned court had examined for themselves into 
the history of the great principle involved in these cases, instead 
of relying upon Jeremy Bentham’s perversions of that principle, 
as they probably did, we think they would have found it difficult 
to declare the statute valid. 

In the case of Ruloff v. The People, the court, while recog- 
nizing the validity of statutes of this kind, take strong ground 
against them on the score of policy. They say :— 


“ The act may be regarded as of doubtful propriety, and many regard it 
as unwise, and as subjecting a person on trial to a severe if not cruel test. 
If sworn, his testimony will be treated as of but little value, will be sub- 
jected to those tests which detract from the weight of evidence given under 


1 59 Me. 208; 8. c. 8 Am. Rep. 422. 2 55 Me. 216-220. 
8 45 N. Y. 221, 222. 
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peculiar inducements to pervert the truth when the truth would be unfay- 
orable, and he will, under the law as now understood and interpreted, be 
subjected to the cross-examination of the prosecuting officer, and made to 
testify to any and all matters relevant to the issue, or his own credibility 
and character, and, under pretence of impeaching him as a witness, all the 
incidents of his life brought to bear with great force against him. He will 
be examined under the embarrassments incident to his position, depriving 
him of his self-possession, and necessarily greatly interfering with his capac- 
ity to do himself and the truth justice, tf he is really desirous to speak the 
truth. These embarrassments will more seriously affect the innocent than 
the guilty and hardened in crime. Discreet counsel will hesitate before 
advising a client charged with high crimes to be a witness for himself, 
under all the disadvantages surrounding him. If, with this statute in force, 
the fact that he is not sworn can be used against him, and suspicion be 
made to assume the form and have the force of evidence, and circum- 
stances, however slightly tending to prove guilt be made conclusive evi- 
dence of the fact, then the individual is morally coerced, although not 
actually compelled to be a witness against himself. The Constitution, 


which protects a party accused of crime from being a witness against him- 
self, will be practically abrogated.” 


Referring to the period when the practice of interrogating the 
accused on the preliminary examination under the statute 1 & 


2P. & M. c. 18 fell into disuse, the great German jurist, Mitter- 
maier, says : — 


“ This principle, that no one can be compelled to testify against himself, 
assumed, at the same time, a predominance in the English law more and 
more marked. As a consequence, the examinations undergone before jus- 
tices of the peace disappeared. The same was, in like manner, the case 


with those which took place in the course of the trial, even when the accused 
himself did not refuse to submit to them.” + 


We call attention to the concluding words of the quotation, as 
evincing that this author, who has explored the subject of crimi- 
nal procedure in England with more research and ability than 
any one else, to our knowledge, regards it as part and parcel of 
the prohibition against compulsory self-accusation that the accused 
shall not be permitted to waive the privilege, thus placing it on the 


1 “Ce principe, que nul ne peut étre rent. Ilen fut ainsi également de ceux 
forcé de déposer contre lui-méme, prenait qui avaient lieu dans le cours du debat 
en méme temps, dans le droit anglais, une (trial), alors méme que l’accusé ne s’y 
prepondérance de plus en plus marquée. refusait pas.” Procedure Criminelle, tra- 
La conséquence fut que les interrogatoires duit par A. Chauffard (Paris, 1868), p. 
aubis devant les juges des paix disparu- 77. 
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lofty ground of the other safeguards of liberty, such as trial by 
jury and the right to be confronted by his accusers, which the 
law, in its tenderness, does not permit an accused to waive. 

That this acute jurist has discovered the true spirit of the rule, 
we think there is no room for doubt. He saw that the moment 
you give the accused the right to waive his privilege not to tes- 
tify, you place him, inevitably, under a strong moral coercion to 
take the stand in order to shield himself from the presumption 
of guilt which would be raised by his declining to do so. And 
in commenting on Mr. Livingston’s plan for a qualified examina- 
tion of the accused by the judge, Mittermaier says that, if the 
accused is not minded to make a confession, he must adopt one 
of three alternatives, — answer evasively, deny the truth of what 
is in evidence against him, or refuse to answer at all; and that, 
adopt which alternative he may, the prosecution will make it 
available against him as an evidence of guilt. Well does the 
learned author add : — 

“But in this way you nullify the right of declining to make any explana- 
tion which the law guarantees to every accused. (Mais on arrive ainsi & 
reduire 4 néant le droit que la loi a voulu garantir & tout accusé de décliner 
toute explication.” *) 


Not only is the declaration of the legislature or the charge of 
the court, that the omission of the accused to take the stand shall 
not prejudice him, practically worthless, as we have seen, but we 
venture the opinion that neither the legislature nor the court has 
the power to interfere in any such way. 

It is fundamental to the Federal and State polities that the 
powers of government should be distributed into three depart- 
ments, — the legislative, the executive, and the judicial. No 


Vinstant qu’on permet au 
juge de poser a l’accusé des questions 
déterminées, se referant, par example, au 
lieu ot il etait 4 l’époque du crime, celui- 
ci, comme le remarquent les commis- 
sionaires, est forcée, s’il ne veut pas 
avouer, de fournir des réponses évasives 
ou de contester la verité des faits ou de 
refuser toute réponse. Qu’il s’arréte 4 
l'une ou 4 l’autre de ces alternatives, on 
sait que l’accusateur pourra en tirer 
également parti au d¢ébat pour en induire 
des preuves de culpabilité. Mais on 
arrive ainsi & réduire a néant le droit que 


la loi a voulu garantir & tout accusé de 
décliner toute explication.” Procedure 
Criminelle, ut supra, p. 239. It is to be 
regretted that the great French jurist, 
Bonnier, should be so wedded to the in- 
quisitorial method, which is justly re- 
garded as a blemish on French criminal 
procedure, as to say, “ Les meilleurs publi- 
cistes reconnaissent la supériorité du sys- 
teéme inquisitorial.” Traité des Preuves, 
p. 844 (Paris, 1852). There is, however, 
more excuse for Bonnier than for Ben 
tham. 
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canon of constitutional interpretation is better settled than the 
one that this division of powers carries with it, by necessary im- 
plication, a prohibition of any of these co-ordinate branches of 
government to invade the province of either of the others. Con- 
sequently, it is settled that a statute which involves the exercise 
of judicial power is wholly void. 

It is an equally well-established principle of the common law 
that the functions of the court and jury are entirely distinct. 
The court has no more right to control the jury in deciding on 
the facts than the jury have to control the court in laying down 
the law. 

As the Supreme Court of Maine say in one of the cases above 
cited, the omission of the accused to take the stand is a fact 
patent in the case which the jury cannot avoid perceiving. Of 
the relevancy of this fact the mind cannot entertain a doubt, as 
extra-judicial non-responsion to a charge of crime is universally 
regarded as tantamount to a confession of guilt. This is an 
induction based on a wide experience of human conduct. How 
then can the legislature eliminate from a case this material fact 
of which the jury are possessed through their own senses, and 
prevent them from considering it, without invading the province 
of the judicial department of the government ? 

And if it is an assumption of judicial power for the legislature 
to withdraw from the consideration of the jury this fact, already 
before them, it must by a parity of reasoning be a violation of 
the independence of the jury for the court to instruct them that 
the failure of the accused to take the stand shall not be con- 
sidered by them in making up their verdict. 

We conceive that it is no more within the power of courts and 
legislatures to withdraw this fact from the consideration of the 
jury, than it is to compel them to ignore the impressions made on 
their minds by the conduct and bearing of the accused in their 
presence on his trial. The legislature or court might just as well 
declare that no evidence shall be heard, as that a relevant fact in 
evidence shall have no significance at all, or only such significance 
as it may choose to give it. Accordingly, it has been held that 
it is an invasion of the jury’s province for the court to instruct 
them that if they believe a witness has sworn falsely as to any 
matter they must exclude his testimony altogether, agreeably to 
the maxim falsus in uno falsus in omnibus, it being with the jury, 
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exclusively, to pass upon the credibility of witnesses. Upon the 
same ground, a statute directing that the jury should not give 
credit to the testimony of a witness who had sworn falsely in any 
particular, would, we conceive, be unconstitutional and void, be- 
cause involving a usurpation of judicial power. 

If, then, our argument is sound, it is alarming to think that, 
through the incuriousness of the age touching the history and 
spirit of the organic principles on which our institutions rest, 
jurists and statesmen have permitted unwise innovators to over- 
throw, practically, the barrier which protected accused parties 
from compulsory examination in their own cases. 

That no jurist has deemed it worth his while to furnish an 
exposition of the reasons which underlie the maxim nemo tenetur 
seipsum accusare, is, indeed, remarkable. It has been assailed, 
and, finding no defenders, it is not to be wondered at that it has 
fallen into some discredit. 

It has been wisely said, that “ acknowledged truths in politics 
and jurisprudence can never be too often repeated.” It is in the 
iteration and reiteration of such truths that consists, in some 
degree, that vigilance which, we are told, is the price of liberty; 
for it stands to reason that a people who are indifferent to the 


principles on which their liberty and happiness depend, hold 
those blessings by a precarious tenure. Blind to the insidious 
approaches of power, such a people never awaken to a sense of 
danger until the citadel of liberty is in the hands of the enemy, 
and all is lost. 


A. Maury. 


Wasuinoton, D. C. 
! Mead et al. v. McGran, 19 Ohio St. 55; People, 15 Mich. 411; Lewis v. Hodgdon, 


State v. Williams, 2 Jones (N. C.), 257; 17 Me. 267. 
Mercer vy. Wright, 3 Wis. 645; Knowles v. 
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IMPUTED CONTRIBUTORY NEGLIGENCE OF THIRD 
PERSONS. 


THE common law refuses to apportion damages which arise 
from negligence. Upon this principle depends the rule which 
makes the contributory negligence of a plaintiff a complete de- 
fence ; and for the same reason, in cases where injury results from 
the carelessness of two or more persons, the sufferer has a full 
remedy against any one of them, and no contribution can be en- 
forced between the parties at fault. The policy of our law in 
these respects is founded upon the inability of human tribunals 
to mete out exact justice. A perfect code would render each man 
responsible for the unmixed consequences of his own default. 
The common law, acknowledging the impossibility of assigning 
all effects to their respective causes, declines to interfere in these 
cases at the instance of one whose hands are not free from the 
stain of negligence ; and while thus it often allows men to escape 
a just responsibility for their acts, it prevents this fact from en- 
couraging habits of neglect, by attaching to the carelessness of 
every man a liability for the concurring carelessness of others. 
The average of justice secured by the frequent recognition of this 
liability can only be ascertained when it is considered that in the 
majority of cases negligence goes unrequited. These rules are 
of course more or less arbitrary, as all rules needs must be when 
absolute justice is disregarded; but for practical purposes a better 
system could not be devised. In admiralty, it is customary to 
divide equally the loss occasioned by a collision where each vessel 
was negligent.! This precedent is as far from being just as that 
of the common law, while it burdens the admiralty calendars with 
valid actions which, in our other courts, would never have been 
brought, or would not be permitted to proceed. 

A person, then, who has been injured by negligence, and to 
whom no negligence is chargeable, may at common law select 
his defendant from among those at whose door the negligence 


1 The Milan, 6 L. T. R. x. 8. 590. 
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lies; but we shall see hereafter that a plaintiff is sometimes held 
chargeable with the negligence of others, which is said to be im- 
puted to him. It is an established rule that (Rule I.) The con- 
tributory negligence of third persons does not constitute a defence, 
unless such negligence is to be imputed to the plaintiff. So, where 
an action was brought for injuries arising from an explosion of 
gas, upon the ground that the defendant had supplied a defective 
gas-pipe, it was held no defence that a gas-fitter’s servant had 
negligently ignited the gas.1_ In a case in New York, the de- 
fendant’s horse-car, in which the plaintiff's intestate was a pas- 
senger, was allowed to become overcrowded, and the deceased 
was carelessly thrown off by another passenger who rushed by 
him in haste to leave the car. Hunt, J., says: “It is no jus- 
tification for the defendants that another party, a stranger, was 
also in the wrong.”? In an action against a railway for running 
over and cutting fire-hose, and thus letting the plaintiff's buildings 
burn, it was held invalid as a defence that the firemen were also 
negligent in failing to warn the approaching train, the court re- 
marking as follows: “ The ground on which the defendants are 
charged in such a case is that the wrong was done by an act in 
the doing of which it was an actor. The fact that others co- 
operated or concurred with it in effecting the wrong does not 
affect the question or measure of its liability.”* It is also well 
settled that the contributory negligence of a fellow-servant is 
not a bar to a recovery against the common master.‘ 

The important question now presents itself as to what con- 
tributory negligence of third persons, if any, will be imputed to a 
plaintiff, and so prevent him from recovering against a negligent 
defendant. When will a third person be pro tanto identified 


1 Burrows v. March Gas § Coke Co., 
L. R. 5 Exch. 67. 

2 Sheridan v. Brooklyn §& N. R. R. Co., 
86 N. Y. 39. 

3 Mott v. Hudson R. R. Co., 8 Bosw. 


4 Cayzer v. Taylor, 10 Gray, 274. It 
is unnecessary to cite all the cases which 
hold that the contributory negligence of 
third persons is immaterial. The follow- 
ing cases illustrate the rule: Eaton v. 
Boston & L. R. R. Co., 11 Allen, 500; 
Barrett v. Third Ave. R. R. Co., 45 N. Y. 
628; Ring v. City of Cohoes, 77 id. 83; 
Brehm v. Great Western Ry. Co., 34 Barb. 


256 ; Sullivan v. Phila. & Reading R. R. 
Co., 30 Pa. 234; Wetior v. Dunk, 4 F. & 
F. 298; Harrison v. Great Northern Ry. 
Co.,3 H. & C. 231. Under the statutes 
in Massachusetts and Maine, actions 
against municipal corporations for in- 
juries caused by defects in highways will 
not lie if the injuries had another inde- 
pendent cause. Shepherd v. Inhabitants 
of Chelsea, 4 Allen, 113; Rowell v. City of 
Lowell, 7 Gray, 100; Kidder v. Inhabitants 
of Dunstable, id. 104; Richards v. Inhabi- 


tants of Enfield, 18 id. 344; Moulton v. In- : 


habitants of Sanford, 51 Me. 127. 
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with a plaintiff? Such an identity will be found to exist or be 
in dispute in two classes of examples. The first is composed of 
all cases in which the third person was guilty of the contributory 
negligence as the agent of the plaintiff. The second includes 
those in which the cause of action is derived from the third 
person. 

Our second rule is as follows: (Rule II.) The contributory neg- 
ligence of a third person who was guilty thereof as the agent of the 
plaintiff must be imputed to the plaintiff. This rule is manifestly 
law wherever the agency is full and undeniable. Qui facit per 
alium, facit per se. The legal theory which justly makes the 
negligence of an agent in the scope of his employment a cause of 
action against his principal, as justly makes such negligence 
matter of defence against that principal.! It is when the agency 
is not complete that the question becomes one of difficulty. Such 
an agency exists between a passenger or shipper and the man- 
agers of a stage-coach, railway-train, vessel, or private vehicle. 
The authorities are in conflict as to whether or not the negligence 
of such managers or of their employés should defeat an action 
brought by a passenger against a third party. 

The leading English case upon this branch of our subject is 
Thorogood v. Bryan? The plaintiff's intestate had been a pas- 
senger in an omnibus, and his death was there caused by a col- 
lision with the defendant’s vehicle. It was held that the 
negligence of the omnibus-driver prevented a recovery. Colt- 
man, J., said: “It appears to me that, having trusted the party 
by selecting the particular conveyance, the plaintiff has so far 
identified himself with the owner and her servants, that, if any 
injury results from their negligence, he must be considered a 
party to it.””. The same point had been so adjudicated more than 
twenty years earlier by Lord Tenterden, in an action against the 
owners of a vessel for damages done to goods upon another ves- 
sel.8 Judge Coltman’s decision is regarded with some doubt in 
Tuff v. Warman,‘ and its authority appears to be shaken in Rigby 
v. Hewitt. This was an action for negligence in driving the 
defendant's omnibus, whereby it ran into an omnibus in which 


1 Puterbaugh v. Reasor, 9 Ohio St. 484. * Vanderplank v. Miller, 1 M. & M. 
This rule is sustained in many of the 169, followed in Arctic Fire Ins. Co. v. 
cases cited below in this article. Austin, 69 N. Y. 470, 482. 

2 8C. B. 115, 130, decided in 1849. B.n. 740, 750. 
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the plaintiff was a passenger, and injured him. The court held 
that the plaintiff's case was not affected by the contributory 
negligence of the driver of the latter conveyance. This doc- 
trine is somewhat strengthened by a dictum in Greenland v. 
Chaplin. 

In Pennsylvania, it has been authoritatively stated that the 
contributory negligence of a carrier’s employé is to be attributed 
to his patrons in actions brought by them. This has been held 
with reference to vessels? as well as railways.’ In the case last 
cited, an action brought for injuries which resulted in death, 
Thompson, J., says, on behalf of the court: “I do not think, 
however, that the rationale of the principle that concurring neg- 
ligence leaves the party to look to his own employé is satisfactorily 
expounded in the opinions of the judges in Thorogood v. Bryan, 
viz. the identity of the passenger with his own vehicle. I would 
say the reason for it is, that it better accords with the policy of the 
law to hold the carrier alone responsible in such circumstances, 
as an incentive to care and diligence.” In Arkansas, it has been 
held that the negligence of the owners of a steamboat on which 
the plaintiff's cattle were carried defeats an action against the 
owners of another boat for injuries to the animals. A bailee’s 
negligence must be imputed to the bailor.* 

On the other hand, a contrary rule is laid down in several of 
the States. The courts of Kentucky refuse to hold a passenger 
in any way prejudiced by the carelessness of his stage-driver. 
So, where suit was brought against a turnpike company for dam- 
age resulting from a collision with an insecure toll-gate, the 
plaintiff's case was sustained, although the accident occurred at 
night, and was in part attributable to the negligence of the driver 
on the coach in which the plaintiff was travelling in failing to 
light his lamps.6 The same doctrine was upheld in a later case, 
upon the ground that the driver of a public stage is not subject 


to the control of a passenger.® 


1 § Exch. 243, 247. 

2 Simpson v. Hand, 6 Whart. 311. 

8 Lockhart v. Lichtenthaler, 46 Pa. 151. 

* Duggins vy. Watson, 15 Ark. 118, 125. 
In Vermont, where a joint action was 
brought against a town by a man and his 
wife for injuries to the wife caused by a 
defect in the highway, the court was of 
opinion that the husband’s negligence 


In Alabama, the same general 


should prevent any recovery, as he was 
her servant in driving the vehicle in 
which she was hurt. Carlisle et Uz. v. 
Town of Sheldon, 38 Vt. 440. 

5 Danville, L. & N. Turnpike Road Co. 
v. Stewart, 2 Metc. (Ky.) 119. 

6 Louisville, C. & L. R. R. Co. v. Case’s 
Admr., 9 Bush, 728. 


774 IMPUTED CONTRIBUTORY NEGLIGENCE OF THIRD PERSONS. 


view of this question is taken, and in an action for the loss of a 
stage, which, while crossing a river in a ferry-boat, was run into 
by the defendant's steamboat, evidence tending to show that the 
ferryman took all proper precautions was held irrelevant.!_ To the 
same effect is the able case of Bennett v. New Jersey Railroad 
Transportation Co.,* which settles this point for the State of New 
Jersey. The plaintiff was a passenger in a horse-car, and was 
injured in consequence of the carelessness of a railway engineer 
in the defendant’s employ. It was held that the contributory 
negligence of the driver of the horse-car was no defence. Beas- 
ley, C. J., says: “The passenger has no control over the driver, 
or agent in charge of the vehicle. And it is this right to control 
the conduct of the agent which is the foundation of the doctrine 
that the master is to be affected by the acts of his servant. To 
hold that the conductor of a street-car or of a railroad-train is 
the agent of the numerous passengers who may chance to be in 
it, would be a pure fiction. . . . It is obvious, in a suit against the 
proprietor of the car in which he was a passenger, there could 
be no recovery if the driver or conductor of such car is to be 
regarded as the servant of the passenger. And so on the same 
ground each passenger would be liable to every person injured 
by the carelessness of such driver or conductor, because, if the 
negligence of such agent is to be attributed to the passenger for 
one purpose, it would be entirely arbitrary to say that he is not 
to be affected by it for other purposes. ... The doctrine of the 
English case (Thorogood v. Bryan) appears to convert the driver 
of the omnibus into the servant of the passenger for the single 
purpose of preventing the passenger from bringing suit against a 
third party, whose negligence has co-operated with that of the 
driver in the production of the injury.” 

In New York, the point which we have under consideration has 
been fully examined. It was first decided in 1857, when Judge 
Balcom, sitting at circuit, held without comment that the plain- 
tiff in a case before him was not “ chargeable with the negligence 
of the driver of the team after which she rode.”* Chapman v. 
New Haven R. R. Co.4 was a case of collision between the trains 
of two railways. The plaintiff was a passenger on one of the 
trains, and sued the company which owned and managed the 


1 Otis v. Thom, 23 Ala. 469. 8 Knapp v. Dagg, 18 How. Pr. 165. 
2 36 N. J. Law, 225. 419N. Y. 341. 
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other. The court held that the action would lie notwithstanding 
contributory negligence on the part of employés on the plain- 
tiffs train, Johnson, C. J., saying, in his opinion: ‘“‘ He (the 
plaintiff) was a passenger on the Harlem cars, conducting him- 
self as he lawfully ought, having no control over the train or its 
management; on the contrary, bound to submit to the regula- 
tions of the company and the directions of their officers. To say 
that he is chargeable with negligence because they have been 
guilty is plainly not founded on any fact of conduct on his part, 
but is mere fiction.” In Colegrove v. N. Y. ¢ N. H. R. R. Co.,} 
the plaintiff was a passenger on a railway, and was injured by a 
collision with a train of another company. He sued both roads 
in the same action, and this course was sanctioned. Brown v. 
N. Y. Central R. R. Co? resembles the Chapman case in its 
facts. The plaintiff was injured, however, while riding as a pas- 
senger on a public stage, and not on a railway. The Supreme 
Court held that the action was defeated by the negligence of the 
stage-driver, adopted the rule laid down in Thorogood v. Bryan, 
and overruled the decision in Knapp v. Dagg. The learned court 
did not appear to be altogether sure of the logical basis of its 
own action, and remarked as follows: ‘The principle seems to 
be that the passenger having selected his conveyance, and entered 
into a contract with the owner to convey him safely, has a rem- 
edy against such owner for any injury occasioned by the negli- 
gence of his servant in managing and conducting such conveyance, 
and must take the consequences of any default of the servant or 
driver whom he thought fit to trust, as to all injuries from other 
persons during the passage.” Neither the Chapman nor the 
Colegrove case appears to have been known to the court. The 
judgment was affirmed in the Court of Appeals upon another 
point, and that court suggests the idea that the rule in Chapman 
v. New Haven R. R. Co. is not applicable “ in a case of this kind.” 
This means, perhaps, that a passenger in a stage-coach is charge- 
able with the negligence of the carrier’s employés, while a tray- 
eller by railway is not so affected. This distinction may be 
grounded upon the supposition that the driver of a stage-coach 
is more subject to the control of a passenger than the conductor 
or engineer of a railway train. Such an hypothesis can hardly 
be said to be founded on fact. The Chapman rule was followed 


120 N. Y. 492. 2 31 Barb. 385, and, on appeal, 82 N. Y. 597. 
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in Webster v. Hudson R. R. R. Co.,! where the plaintiff had been 
a passenger in the cars of the Hudson and Boston Railroad. Chief 
Justice Hunt says: ‘* The ‘imputation’ to the plaintiff of the neg. 
ligence of another is based upon no sound principle. The fact 
that the Boston road was also guilty of negligence furnishes, in 
law or morals, no excuse for the negligence of the Hudson River 
company, and no reason why they should not respond in dam- 
ages.” In Mooney v. Hudson R. R. R. Co., impleaded,? the Supe- 
rior Court of New York City held that contributory negligence 
in the managers of a street-car must be imputed to a passenger 
who becomes a plaintiff. This decision is in affirmance of the 
principle involved in Brown v. N. Y. Central R. R. Co., but the 
language of the court goes much further than even that case 
would warrant. It runs as follows: * When a person commits 
himself to the care of the employés of a carrier of passengers to 
be transported anywhere, he makes them his agents, so far as the 
use of care to ayoid the consequences to him of the negligence 
of the conductors of any other vehicle on the road is concerned.” 
Beck v. East River Ferry Co3 was decided in the same court. 
The action was brought by an administrator for the death of his 
intestate, who had been drowned in consequence of a collision 
between one of the boats of the defendant company and a row- 
boat in which he was at the time. The plaintiff's case was 
defeated by the negligence of his intestate’s companions in the 
row-boat. Robertson, C. J., makes the following remarks: ‘ The 
deceased was undoubtedly chargeable with any neglect of his 
comrades, as well as his own, to do every act to avoid danger 
and insure safety, at least unless he did all he could to repair the 
deficiency. None of them stood in the light of either employer 
or employed to the other. It was a joint expedition in which 
each was liable for the acts and omissions of the other, unless he 
took some separate step to repair or prevent the result of the 
negligence of the others.” This court afterwards changed the 
general course of its decisions in Metcalf v. Baker The plaintiff 
was riding gratuitously in B.’s carriage, which B. was himself 
driving, and was hurt by a collision with the defendant’s wagon. 
It was held that B.’s negligence did not bar the action. The 
same point was so decided by the Court of Appeals in Robinson 


1 38 N. Y. 260. 8 6 Rob. 82, 87. 
2 6 Rob. 548. #11 Abb. Pr. n. s. 481. 
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v H.R. R. R. Co and in Dyer v. Erie Railway Co? 
In the former case, Church, C. J., said: “ She (the plaintiff) was 
not responsible for his (the driver’s) acts, and had no right and 
no power to control them.” In the latter case, Miller, J., re- 
marks: ‘Stimpson (the driver) was not hired by the plaintiff, 
or in his employ, or in any sense his agent, nor had the plaintiff 
any control or direction of the team or its management, or over 
Stimpson himself.” Perry v. Lansing? is the latest case in New 
York which bears on this subject. Suit was brought by a pilot 
on a tug-boat against the owners of another vessel to recover 
damages for injuries received from a collision between the boats. 
The Supreme Court held that the contributory negligence of 
other employés on the tug-boat did not affect his cause of action. 
The law in New York seems to be that the contributory negli- 
gence of the managers of a vehicle or vessel is not to be imputed 
to a passenger, whether he be journeying gratuitously or for hire, 
and irrespective of the kind of conveyance. The cases of Brown 
v. WV. Y. Central R. R. Co., Mooney v. Hudson River R. R. Co., 
and Beck vy. East River Ferry Co., are of doubtful authority. 
Much may be said in support of the rule adopted in Thorogood 
vy. Bryan. A carrier and his servants are to a certain extent 
the agents of his patrons. Liability for the acts of an agent does 
not depend solely upon control. It has some foundation in the 
principal’s right of selection, and this right is usually exercised 
by passengers and shippers. The fact that benefit is derived 
from an agent is important in justifying and accounting for a 
corresponding liability for loss. These considerations are not 
strong enough without the element of control to render a pas- 
senger or shipper liable as a defendant for the negligent acts of 
his carrier’s employés, but this affords no reason for refusing to 
recognize a lesser responsibility when the passenger or shipper 
asks a greater favor of the court as a plaintiff. This reasoning 
applies equally to cases of gratuitous carriage or of carriage for 
hire. Upon the whole, however, we incline to the other view. 
In every instance the negligence of the defendant is undisputed, 
and a clear case of contributory negligence for which the plain- 
tiff is almost immediately answerable should form the only de- 
fence. For the class of cases which we have been considering, 


1 66N. Y. 11. 817 Hun, 84. One judge dissented, 
2 71N. Y. 228. and the case is not a clear one. 
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the following rule is perhaps the most just and convenient: viz., 
that a plaintiff is only chargeable with the contributory neg. 
ligence of his agent when that negligence would be regarded 
as his own in an action against such plaintiff; 7. e., that an agent 
under Rule II. is a person whose negligence as described in that 
rule would be treated as the principal’s in an action for such 
negligence brought by a third person against the principal. 
Before we can assure ourselves that this subsidiary rule should 
be universally applied, we must consider another species of cases 
in which a different kind of agency exists, and with regard to 
which the courts are again divided. This class consists of ac- 
tions brought by persons not sui juris, or by others standing 
in their shoes, to recover damages for injuries to which the neg- 
ligence of their guardians has contributed. It has frequently 
been held that such negligence is a defence. The leading 
American case which takes this ground is Hartfield v. Roper} 
decided in the old Supreme Court of New York. The plaintiff, 
an infant about two years old, was run into by the defendant’s 
sleigh on the highway, where he had been negligently allowed to 
walk. The court set aside a verdict for the plaintiff, Cowen, J., 
saying: “ An infant is not sui juris. He belongs to another, to 
whom discretion in the care of his person is exclusively confided. 
That person is keeper and agent for this purpose ; and in respect 
to third persons his act must be deemed that of the infant, his 
neglect, the infant’s neglect.” Willetts v. Buffalo ¢ R. R. R. 
Co.2 was the case of a lunatic, and the same principle was 
adopted. Marvin, J., says in the opinion of the court: “ All 
persons incapable of diligence should, and usually have, guar- 
dians to care for them; upon them the duty of care and diligence 
is devolved, and their negligence must in law be regarded as the 
negligence of the incapable infant or lunatic when they have 
been injured in cases arising between them and third persons 
acting without notice.” The opinions in Lannen vy. Albany Gas- 
light Co® contain dicta which conflict with the former decisions. 
The plaintiff was an infant, and was injured by an explosion of 
gas in her father’s house. It seems that her father was not neg- 
ligent. The Supreme Court stated that his negligence would 


1 21 Wend. 615. 
2 14 Barb. 685. This action was brought by the lunatic’s administrator for his 
death. 8 46 Barb. 264, and 44 N. Y. 459. 
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have defeated the action; and Gray, C., in the Commission of 
Appeals, which affirmed the judgment below, approves this 
doctrine. Earl, C., however, while concurring in the result, ex- 

ressly disavows this view, saying that the parent’s negligence 
would be a defence; and the other commissioners merely concur 
in the affirmance. The rule in Hartfield v. Roper is fully upheld 
in other cases in New York.! 

The courts of Massachusetts give their sanction to the rule 
which prevails in New York. The facts in Holly v. Boston Gas- 
light Co." are precisely similar to those in Lannen vy. Albany Gas- 
light Co., except that in the Massachusetts case the plaintiff's 
father was guilty of contributory negligence, and this was held 
to be a defence. Merrick, J., said: “She (the plaintiff) was 
entitled to the benefit of his (her father’s) superintendence and 
protection, and was consequently subject to any disadvantages re- 
sulting from the exercise of that parental authority which it was 
both his right and duty to exert. Any want of ordinary care, 
therefore, on his part, is attributable to her.” The same rule 
was again applied in Callahan v. Bean,* where the plaintiff had 
been allowed to wander alone ina public street in Boston, although 
he was only about two years of age. His father’s negligence 
was held a bar to a recovery by the child. A like decision was 
made in the later case of Lynch v. Smith. The court of Maine 
appears to add its weight to these decisions.® In Indiana, the law 
is expounded in the same way ; but, if the defendant’s negligence 
is gross or his conduct wilful, the plaintiff may recover.’ This, 
doubtless, is equally true in that State when the plaintiff's own 
negligence has contributed to the injury. In Illinois, this question 
is left in uncertainty. It seems that a parent’s contributory 
negligence will usually be imputed to an infant,’ unless the 
parent’s negligence was greater than that of the defendant,’ or 
unless such negligence of the parent was the proximate cause 


1 Mangam v. Brooklyn City R. R. Co., § Lafayette § I. R. R. Co. v. Huffman, 
36 Barb. 230, and 38 N. Y. 455; Honegs- 28 Ind. 287; Hathaway v. Toledo, W. § 
berger v. Second Ave. R. R. Co., 1 Keyes, W. Ry. Co., 46 id. 25. 

570; Morrison v. Erie Railway Co., 56N. Y. 7 Dicta in Hund v. Geier, 72 Ill. 893, 
802 and Ohio § Miss. Ry. Co, v. Stratton, 78 


2 8 Gray, 128, 182. id. 88. 

8 9 Allen, 401. 8 City of Chicago v. Starr, 42 Ill. 174. 
4 104 Mass. 62. This action was brought by the child’s 
5 Leslie v. City of Lewiston, 62 Me. 468. adininistrator. ‘ 
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of the injury.!’ In these cases the plaintiff has no cause of ac- 
tion. 

The English case of Lynch v. Nurdin? is regarded as a leading 
authority by courts which dissent from the decision in Hartfield 
v. Roper. The plaintiff was a boy. He climbed into the de- 
fendant’s wagon, which had negligently been left unattended in 
the street, and was injured in consequence of the starting of the 
horses. It was held that he could recover, although he had not 
acted with the care which would be required of an adult. The 
negligence of his guardians was not considered. Waite v. N. E. 
Ry. Co does not conflict with the earlier decision. The action 
was brought by a child who was injured by the negligence of the 
defendant, on whose railway he and his grandmother were pas- 
sengers. Her negligence was imputed to him upon the sole 
ground that it was implied in the contract of carriage that she 
should take care of the child. The court in Pennsylvania at 
first refused altogether to attribute a guardian’s contributory 
negligence to a child. It adopted the law stated in Lynch v. 
Nurdin, and rejected the doctrine of Hartfield v. Ropers A com- 
paratively late case,5 however, seems to admit, while following 
the earlier authorities, that a parent’s negligence, if active and 
not merely passive, might defeat an action by the infant. In 
Bellefontaine & Ind. R. R. Co. v. Snyder,® the Supreme Court of 
Ohio overruled the defence of a parent’s negligence interposed in 
an action by the child. Welch, J., after examining the English 
and American cases, adds: ‘“‘ Can it be true and is such the law, 
that if only one party offends against an infant, he has his action, 
but that if two offend against him, their faults neutralize-each 
other, and he is without remedy? Hisright is to have an action 
against both.” So, in Tennessee,’ a parent’s contributory negli- 
gence was held not to affect the infant’s action. With reference to 
Hartfield vy. Roper the court said: “This decision is no less 
opposed to the current of authority upon the point than to 
every principle of reason and justice. It is literally to visit 
the transgression of the parent upon the child.” The law is 

1 Ohio & Miss. Ry. Co. v. Stratton, 78 O’ Connor, 48 Pa. 218; North Pa. R. R. Co. 
Ill. 88. vy. Mahoney, 57 id. 187. 


21Q. B. 29. 5 Kay v. Pa. R. R. Co., 65 Pa. 269. 
3 E., B. & E. 719, 728. 6 18 Ohio St. 899, 409. 


# Rauch v. Lloyd, 31 Pa. 858; Smith v. 7 Whirley v. Whiteman, 1 Head, 610, 
620. 
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interpreted in the same way in Connecticut,’ Vermont,? and Vir- 
ginia.? 

The question presented by these cases may with reason be 
treated in the same manner in which we treated the dispute as 
to collisions between carriers and analogous cases. The rule in 
Hartfield v. Roper is not unlike the one in Thorogood v. Bryan. 
A stage-driver is to a certain extent the agent of each of his 
passengers, and so is a parent to a certain extent the agent of his 
child. In both cases, however, the element of control over the 
agent is lacking, and such a principal could not be held liable as a 
defendant for the agent’s acts. A child derives benefit from his 
parent’s acts, just as a passenger does from the acts of his driver ; 
and the reasoning which might be employed to show that a pas- 
senger as plaintiff should sometimes be subjected to a coextensive 
risk of loss was used in Holly vy. Boston Gaslight Uo. to prove 
that an infant should be charged with the contributory negli- 
gence of a parent. We are inclined, nevertheless, to espouse the 
opposite doctrine. The defendant’s negligence is ascertained. 
There is no hardship in requiring him to answer for it. Justice 
cannot be frustrated by holding a plaintiff who is not sui juris 
chargeable only with his own personal negligence. It would 
then, perhaps, be best to accept, without qualification or exception, 
the subsidiary rule which we have already applied to one class of 
cases, viz. that a plaintiff is only chargeable with the contributory 
negligence of his agent when that negligence would be regarded 
as his own in an action against such plaintiff ; i. e., that an agent, 
under Rule LI. is a person whose negligence as described in that 
rule would be treated as the principal's in an action for such negli- 
gence brought by a third person against the principal. It must be 
borne in mind that in several States this subsidiary rule is sub- 
ject to one or both of the two classes of exceptions which we 
have examined. 

Our third general rule is as follows: (Rule III.) A plaintiff 
who derives his cause of action from an injury done to a third per- 
son is chargeable with the contributory negligence of such person. 


1 Daley v. Norwich & W.R. R. Co., 26 negligence is a defence to an action by 
Conn. 591. such parent as administrator for the death 

2 Robinson v. Cone, 22 Vt. 213, Red- of hischild. Wright v. Malden & M. R. R. 
field, J. Co., 4 Allen, 288; Pittsburyh, F. W. & C. 

8 Norfolk §& P. R. R. Co. v. Ormsby, 27 R. Co. v. Vining’s Adm'r, 27 Ind. 518; 
Grat. 455, 476. A parent’s contributory City of Chicago v. Major, 18 Ill. 349. 
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Thus, where a father sues for an injury to his child, the child's 
contributory negligence will defeat his claim.! In Burke y, 
Broadway, §c. R. R. Co.,? where the plaintiff's son had been in- 
jured, Leonard, P. J., says: “*The father can recover only under 
the same circumstances of prudence as would be required if the 
action were on behalf of the boy.” Upon the same principle, it 
is often provided by statute that an action for the death of a 
person can only be maintained where the deceased could have 
recovered damages for his injuries, had he survived.* Any con- 
tributory negligence which might have barred a recovery by the 
deceased, if he had survived, in an action brought by him for his 
injuries, is accordingly, under such a statute, a defence in an 
action for his death. This defence is equally valid in those 
States where the statutes, giving a cause of action for death, do 
not contain any provision applying to the negligence of the de- 
ceased. His contributory negligence prevents a recovery for his 
death, although the legislature has been silent on the subject. 

This third general rule is indisputably a just one, and it has 
never been questioned. No one should be permitted to make a 
direct injury to another the basis of an action for himself, with- 
out submitting his claim to all defences which, so to speak, have 
attached themselves to the injury. 

With the exception of the cases covered by our second and 
third rules, a plaintiff is not chargeable with the negligence of a 


1 Chicago & G. E. Ry. Co. v. Harney, 28 


Ind. 28; Kennard v. Burton, 25 Me. 39; 
Gilligan v. N. Y. & H. R. R. Co., 1 E. D. 
Smith, 453; Burke v. Broudway, §c. R. R. 
Co., 49 Barb. 529. 

2 49 Barb. 529. 

8 See, for example, 9 & 10 Vict. c. 
93, § 1; 3 N. Y. R. S. (6th ed.) p. 569, 
§ 3; R. S. of Illinois (1880), c. 70, § 1, p. 
600; R. S.of Missouri (1872), p. 520, § 3; 
R. S. of Wisconsin (1878), c. 178, § 4255. 

4 Thorogood vy. Bryan, 8 C. B. 115; 
Tucker v. Chaplin, 2 C. & K. 780; 
Witherley v. Regent's Canal Co., 12 C. B. 
n. 8. 2; Button v. H. R. R. R. Co., 18 
N. Y. 248; Wilds v. H. R. R. R. Co., 24 
id. 430; Lehman v. City of Brooklyn, 29 
Barb. 234 ; City of Chicago v. Major, 18 Ml. 
849; City of Chicago v. Starr, 42 id. 174; 
Boland vy. Mo. R. R. Co., 36 Mo. 484; 
Ewen v. Chicago §& N. W. Ry. Co., 38 
Wis. 613. 


5 Lofton v. Vogles, 17 Ind. 105; 2 Stat 
utes of Indiana (1876), p. 44, § 27; Pa. 
R. R. Co. v. Lewis, 79 Pa. 33; Laws of 
Pennsylvania (1855), 323; Rowland vy. 
Cannon, 35 Ga. 105; Code of Georgia 
(1873), § 2971. In Iowa, it was held that 
where the parents of the deceased child 
had put it into the charge of a proper per- 
son, the negligence of such person would 
not prevent the father, who was also the 
administrator of the child, from recover- 
ing. Walters v.C., R. I. & P. R. Co, 
41 Iowa, 71,78. This decision must stand 
on the ground that such negligence would 
not have been a defence to an action by 
the child, if he had survived. The stat- 
utes of Iowa make no provision for the 
effect in such a case of contributory 
negligence on the part of the deceased. 
Laws of Iowa, Revision of 1860, § 411. 

6 For this reason it is unnecessary to 
cite all the authorities under the rule. 
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third person. The application of this principle can never work 
injustice upon a defendant, as he is presupposed to have been 
negligent ; and we apprehend that only in a case clearly em- 
braced by the decisions should the defence of contributory 
negligence in a third person be allowed to prevail. The court 
of New York has wisely said that the rule of contributory neg- 
ligence “ should not be extended, nor should the rule of imput- 
able negligence be extended to new cases where the reason for 
its adoption is not apparent.” } 

Ernest HOWARD CRosBy. 

New York, July, 1880. . 


1 Robinson v. N. Y. C. § H.R. R. R. Co., 66 N. ¥. 11, 12. 
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The Liberty of the Press, Speech, and Public Worship. Being Commentaries 
on the Liberty of the Subject and the Laws of England. By James Parer- 
son, M.A. London: Maemillan & Co. 


Tue title above-quoted indicates an ambitious undertaking on the part of 
Mr. Paterson; though it is a little obscure as to the precise nature of the 
undertaking. We have not examined the two volumes which appear to have 
preceded the present one, and are therefore in the dark as well concerning most of 
the details as of the nature of Mr. Paterson’s plan, and must pass that matter by 
without comment, except as it may be developed in the present volume. This 
volume, which, by the way, is not numbered in the series, is divided into two 
parts: the first consisting of twelve chapters, under the head, Division of the Law 
relating to the Security of Thought, Speech, and Character; the second consist- 
ing of nine chapters, under the head, Division of the Law relating to the Security 
of Public Worship. It will surely strike the observing reader as rather odd that 
the law of copyright, patent-right, and trade-mark should be included under 
either of these heads; nor will the author’s attempt to justify treating of those 
subjects in connection with the law relating to freedom of speech commend itself 
very strongly. The real question which the author is considering in this part of 
his book is, What restraint does the law impose upon speech? But who ever 
heard of any restraint laid upon man’s inventive faculties? The author is com- 
pelled to give a distorted sense to terms, to justify treating either of the three 
subjects in the connection in which he has placed them. 

We have some other criticisms to make of more importance ; but first of all 
let us state frankly that there is much to commend in this volume. Mr. Paterson 
has examined the authorities pretty faithfully, if we may judge from a cursory 
examination ; and, what is more, he has certainly done considerable intelligent 
reading outside of the law-books, —a matter of first importance to any high order 
of attainment in law authorship. We must say further, that Mr. Paterson has 
generally succeeded in stating the law accurately, when he has left off assigning 
the grounds of the authorities or ceased posing as a political economist. In 
short, the lawyer who buys this book for use in his practice will probably get 
his full money’s worth out of it. ; 

Having said thus much, we wish to say something for the benefit of the author. 
With all Mr. Paterson’s extensive reading, it strikes us that he has been misled 
in that part of his book which relates to slander and libel, between the actual 
grounds of the law and those proposed (for they are generally little else) by the 
judges. He loses the true key in attempting to use implicitly the reasons 
assigned by the judges. Now, the judges have been, in a sense, political econ- 
omists, and not historians. That is, not always being familiar with legal history, 
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or disregarding it if they have been, they have continually and worthily aimed 
at readjusting the law to new orders of things —to advancing civilization ; 
and yet have hesitated to act without endeavoring to assign reasons for the 
old law such as would justify the steps in advance. In other words, they 
have often given wrong reasons for the earlier law. And Mr. Paterson ap- 
pears to have accepted these reasons as the true ones. He, in effect, assigns 
notions of political economy to the old lawyers which they never dreamed 
of. Akin to this is the accepting with implicit faith the historical state- 
ments of ‘‘the fathers,” Coke and Blackstone, for example; in which, how- 
ever, Mr. Paterson’s offences! are trivial as compared to those of others. 
How long must lawyers and law-writers remain fair game for the barbed 
shafts of Mr. Freeman and Mr. Green? Coke and Blackstone were in advance 
of men of their time, no doubt, in historical learning; but a very little reading 
of the stores of knowledge now open, to which they had little or no access, is 
sufficient to show that they are unsafe guides. When Mr. Paterson comes to 
examine the history of slander and libel at first hand, in its earlier state, we can 
promise our readers that his evident habits of industry, united to what we trust he 
possesses, —the power of analysis and correct interpretation, — will bring him to 
say much that is profitable concerning the history of the devious but interesting 
law of defamation. Without committing ourselves to any hard and fast position, 
we are ready to believe that a proper study of the subject will show the following 
facts, which we may have occasion to develop somewhat at another time: 1. 
That no distinction was originally taken between the two offences, slander and 
libel; in other words, that written defamation was not regarded as more heinous 
than spoken. 2. That libel (written defamation) was the more common mode 
of defaining, and that it was employed by the only class capable of making use of 
it, —to wit, the educated, — against the only persons who were worthy the notice 
of that class, — to wit, men of rank in church and state. 3. That slander, like 
scolding and brawling, was the practice maiuly of the lower classes, and hence 
was little noticed at first in the courts. But “at first” does not mean in the 
time of Coke. 4. That the reason why the plaintiff can recover in an action for 
legal slander or libel without proving special damage is traceable to the prac- 
tice in early times of adjudging a moiety of the fine imposed upon one who had 
brought a false charge against another to the injured party ; actions for defama- 
tion being instituted at first to recover this fine. 5. That the law of malice, as 
connected with the law of slander and libel, is traceable to the notion of the 
ground of legal jurisdiction entertained by the Court Christian at the time when 
it exercised substantially exclusive jurisdiction of the offence of defamation. 

M. M. B. 


The Law of Bills, Notes, and Checks. Illustrated by Leading Cases. By 
MELVILLE M. BiaceLtow, Ph.D. (Harvard), of the Boston Bar. Second 
Edition. Boston: Little, Brown, & Co. 1880. 

Very important changes have been made in the second edition of this valu- 
able book ; ‘‘ the work,” says the author, ‘‘has been rewritten from beginning 
to end, and the notes enlarged to full statements of the law.” We have, then, 


1 A bad case of this may be seen on the first half of p. 493 of the present volume. 
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here not a mere volume of leading cases on the law of bills, notes, and checks, 
with illustrative notes, but, as the title imports, a statement of the law upon 
those subjects, illustrated by leading cases. The book is, however, arranged 
after the manner of the author's other collections ; eighty-one cases, in all, are 
fully given, distributed under the proper heads and accompanied with full annota- 
tion. Of these eighty-one cases, only five are English : “ the result,” it is said in 
the preface, “ has been to show that the American law of commercial paper, like 
the English, may still be stated in detail within the limits of a single volume of 
ordinary size, with ample room for illustrative cases.” 

It will be perceived, then, that Dr. Bigelow has not undertaken to set forth 
the law by the method of a chronological arrangement of leading cases in Eng- 
land from the beginning ; nor has he sought by any combination of the historical 
method with that of philosophical analysis to reduce his subject to its lowest 
terms. There is, indeed, some comparison and criticism of the cases, but the 
principal aim of the author has been to state accurately the established law and 
the leading differences among the authorities, and to give a sufficient citation of 
the best modern cases. The work seems to have been very well done. For these 
labors, and for the compact shape in which the results of them are presented, 
the profession is placed under a new indebtedness to this careful, learned, and 
conscientious author. It is only to be regretted that so competent a student did 
not undertake to do a little more in the way of criticism and analysis. 
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Reports of the Decisions of the Appellate Courts of the State of Illinois. By James B. 
Bradwell. Vol. 6. Containing all the remaining Opinions of the First, Second, 
Third, and Fourth Districts up to Aug. 12, 1880. Chicago: Chicago Legal News 
Co. 1880. 

Commentaire sur les Eléments du droit international et sur ’histoire des progres du 
droit des gens de Henry Wheaton. Précédé d’une notice sur la carriére diploma- 
tique de M. Wheaton. Par William Beach Lawrence, ancien Ministre des Etats- 
unis d’Amérique & Londres, Membre de I’Institut de droit international. Tome 
Quatritme. Leipsic: F. A. Brockhaus. 1880. 

Hand-book of Practice in the Probate Courts of the State of Maine. Containing notes 
on the execution and probate of wills, duties of executors, administrators, guard- 
ians, and trustees; also full forms of petitions, orders and decrees, with references 
to the Revised Statutes and amendments thereof; and decisions of our courts. By 
Enos T. Luce, late Judge of Probate of Androscoggin County. Revised by John 
A. Waterman, formerly Judge of Probate of Cumberland County; with an Appen- 
dix, containing the assignment and insolvent laws of Maine, arranged as amended, 
and all the decisions of the Supreme Court hitherto rendered in insolvent cases. 
Portland, Me.: Dresser, McLellan, & Co. 1880. 

A Treatise on the Law of Executors, Administrators, and Guardians. By William 


M. Reese, of Washington, Ga. Atlanta, Ga.: James P, Harrison & Co., Printers 
and Binders, 1880. 
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(1066-1204). By Melville Madison Bigelow, Ph.D., Harvard University. Bos- 
ton: Little, Brown, & Co. 1880. 

Charging the Jury. A Monograph. By Seymour D. Thompson. Author of works 
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GENERAL NOTES. 


Married Woman Acts.— The author of a recent article upon this subject, 
after a careful statemeut of his legal objections to certain new statutes, which 
give to married women rights over their separate property similar to the rights 
of a feme sole, adds the following moral objection: Such acts, he says, “ grow 
out of a materialistic view of the relations of society, and their practical effect 
will be to destroy the oneness of the relation between husband and wife, by in- 
vesting the wife with separate and distinct property rights.” From this point 
of view, one can neither appreciate the rights of the wife as an individual rea- 
sonably independent in certain relations of business, nor the strength of the 
sentiment of wedlock as naturally spontaneous and usually permanent, notwith- 
standing the modern legal distinctions between the estates of man and wife. 

What married women want is to be as independently and securely fixed in 
their rights to property as is consistent with family life and the public welfare. 
This reasonable desire springs not froin a rebellious spirit against the head of the 
house, but from a very sensible appreciation of the value of the house. Some- 
times, also, it comes from a higher degree of self-reliance than used to prevail 
when books were written chiefly for men, and when women were less familiar 
with general ideas, and had fewer opportunities for making a common cause in 
favor of their sex. In the more domestic phase of the development of the rights 
of married women, the common law furnished a basis upon which the modern 
statutes are not unreasonably placed; for now that women, with the rest of the 
world, necessarily partake of the larger interests of modern society brought 
about by commerce, and become, consciously or unconsciously, members of eco- 
nomic classes new to the public thought, it is natural, convenient, and expedi- 
ent that the law should be adjusted to accomplish under modern conditions what 
of old it was intended to secure, to wit, a convenient approximation to justice. 
Even if a readjustment of the law can bring about, or, to speak more nearly 
according to nature and actual experience, can recognize and assist a more natu- 
ral, more convenient, and much more highly expedient tendency in society, it 
would not be contrary to the spirit of either equity or the common law. The 
law is founded upon the particular needs of human nature which require atten- 
tion to-day, and to-morrow, and next day. It had a beginning, or rather be- 
ginnings, and it began with but few principles, because they were all that the then 
controversies struck out of the existing situation. But it has also had a history, 
and, to refer to English law alone, its principles have increased in number as 
the more complex conditions of the society in which it grew have required solu- 
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tions not inconsistent with the foundations of that society, and not unworthy of 
the reasonableness of the English people, which insured to them a substantial 
constitution by insisting that facts, reason, and consistency are to be harmonized 
by the paradoxes of common-sense according to what is at any present time ex- 
pedient for the permanent welfare of the community. 

It is for obstructers alone to say that the law has no present, and to sneer at 
the humane attempts of legal historians and prudent legislators to accomplish a 
present and to provide for a future that shall be worthy of its past. Whether 
one prefers to rely chiefly upon individual research in the traditional authorities 
of the reports for the sake of understanding what is sound and useful law, or to 
resort largely to the help of codification as a means of applying it, no lawyer 
whose reading extends beyond the short list of the nearest court-room ean find 
it easy to believe that the law upon any subject is or can be exhausted as long 
as new facts can happen and new emergencies occur. 

Indeed, it would be very curious if, after the rapid development of the modern 
system of commercial law, it should not be found that the immense mass of facts 
and extensive complications of interests which render the new laws of commerce 
possible and necessary, did not in some important ways affect the pecuniary in- 
terests of the wives of men whose business, whether small or great, belongs to 
the vast scale of changes of a commercial age. But lawyers know that changes 
in established rights must, in a developed system of law, usually be reserved 
for legislation as distinguished from judicial decision. Hence, such changes as 
the Married Woman Acts, for instance, cannot be made suddenly, or even im- 
mediately after mature deliberation upon any case in court, although it may 
represent truly and fully the exigencies of a community. They must wait for 
legislation. ‘The courts can decide questions concerning so much of the essen- 
tial rights of the society in which they have jurisdiction as has been established 
by former judgments, or by the enactments of legislatures, or by custom or ne- 
cessity, certainly to belong to such a society and its members; but the courts are 
often bound by the acts of their own past freedom, after new features have ap- 
peared for which their earlier judges were not prepared, and which it was not 
always within their power to anticipate. The courts furnish many principles to 
the legislature ; but the legislature, with the public at its back, has to consult 
the present occasion, and to furnish arbitrarily new points of departure for the 
courts, — arbitrarily, not because they legislate without reason or deliberation 
or regard to public freedom, but because our society is free to use for a State the 
same mode of improvement by new rules upon old principles that is so benefi- 
cial in the life of an individual. 

But to these facts there are legislators who are blind, and to these reasons 
even some lawyers are deaf. The difficulty with the obstructers is, that, when 
logic is needed, they are sentimental ; when sentiment is in place, they are not 
sentimental enough. They allow memory and imagination to take the place of 
common-sense. Instead of accepting the knowledge of facts as such, whatever 
their tendency, and instead of for ever trying to be equal to new occasions, they 
ignore facts which are contrary to their theories or habits of mind. In these 
respects they resemble their opposites of the radical school, who are as headstrong 
in another direction. It is the obstructers who forget that principles based upon 
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old facts often need to be extended to cover new facts which make a 
foundation for a wider induction, and it is the radicals who, with theories founded 
upon their private estimates of what ought to take place, or to have taken place, 
find fault with the very material which it is their business to explain, or to work 
upon, as it actually exists. But for lawyers such critics are of the least assistance, 
Good lawyers need to feed upon the common law, and to become full of its spirit, 
enlightened by equity, and stimulated by the thronging interests which are always 
trying to find legal expression. The common law gets its strength, as it has 
always got it, from the facts of each case, and the reason of each judge working 
upon the unavoidable issue, stripped by the counsel upon each side of the irrele- 
vancy of both parties; and from the continuity of general reasons which have 
grown bit by bit out of numerous concrete cases. Statutes, likewise, are rules 
made in the light of the common law and of equity, although with a freer range 
of reason than belongs to either of them, to meet facts which demand legisla- 
tion. These are the things which it is profitable for lawyers to think about, and 
such are the methods by which good law is made to come to pass. The profes- 
sion of the law, especially in this country, is not a home for sentimentalism. 
Official legislators are more subject to the temptations of popular prejudice, but 
they cannot forget, without detriment to the State, that natural methods, free- 
dom of change in well-considered experiments of legislation that do not disturb 
the public peace, an open mind, constant information, and thorough reasoning, 
are among the essential characteristics of any one who aspires to a statesman- 
ship worthy of the name. Such men know that our present American life, with 
the extreme woman’s-rights doctrines found in parts of New England and the 
new Western States, with the changing social condition of the South, where 
every owner of any money can command almost his or her own terms for its use, 
and with the universal extension of book-learning among women of all classes, 
in addition to the rapidly increasing demands for women in many kinds of busi- 
ness, and the rapidly growing supply of women for almost every kind of busi- 
ness, it is simply useless to talk sentimentally about the rights of property of 
what was once, in more respects than it can be now, the gentler sex. But if 
any one wishes to enter into sentiments appropriate to the subject, the feeling of 

justice might be found fruitful for reflection. It is not improbable that this sen- 

timent, as well as a political and economical motive, was active in the purpose 
of those who have brought about the Married Woman Acts in the several States 
where such acts have been passed. That justice has been fully accomplished 


anywhere is doubtful, but such acts, in many cases, have served as steps in that 
direction. 


Misleading Trade Circulars.— Under this title The Law Times, London, 
for Sept. 25, 1880, says: — 


“ The decision of the House of Lords in the Singer Sewing Machine Case, 38 L. T. 
Rep. n. 8. 303; L. Rep. 3 App. Cas. 376, is of very considerable importance, placing, 
as it does, trade-names and trade-marks so nearly on the same level, and clearing up 
what had previously been moot points in the relation between the two. The case was 
rendered somewhat remarkable by the fact that the House of Lords overruled a decision 
in which the members of the Court of Appeal concurred in the conclusion at which the 
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Master of the Rolls had previously arrived. The main point which that case establishes 
may be shortly stated thus: that where one man has sold goods under a particular name, 
it is an infringement of his right in that name for another man to advertise similar goods 
for sale in a circular or catalogue of his own goods, under that name, or otherwise to 
use the name in respect of his own goods; and that the fact that the latter affixes to his 
goods an entirely different device from that used by the former does not make any differ- 
ence in the result. 

“ This decision, delivered on Dec. 13, 1877, does not appear to have reached Boston, 
U.S.,a year and a half later, for in Magee Furnace Company v. Le Barron (June 28, 1879, 
127 Mass. 115) we find the overruled decision of the Court of Appeal relied on as an 
authority, and no reference made to that of the House of Lords. In Magee Furnace 
Company v. Le Barron, the circumstances were as follows: The plaintiffs were in the 
habit of manufacturing and selling stoves which they stamped with certain names and 
numbers, such as ‘Magee Advance No. 7,’ ‘Chelsea Cook No. 7,’ ‘Success Cook No. 
8. They also manutactured much larger numbers of the perishable parts of the stoves, 
which were made to pattern so as to fit exactly in the place of the worn-out parts of 
otherwise serviceable stoves, and these they called by the name and number of the par- 
ticular description of stove in which they were intended to be inserted, and had cast on 
them the initial letters and number of the name of the stove. The defendant made 
moulds from some of these parts, and in the moulds cast parts to fit the plaintiffs’ stoves, 
and he cast on these parts the initial letters and number just as the plaintiffs did, and he 
also issued a ‘ catalogue of grates and linings manufactured by J. B. Le Barron, Middle- 
boro’, Mass.,’ in which the articles were advertised by the full names used by the plain- 
tiffs for theirs. The plaintiffs held no patent, so that the defendant was fully at liberty 
to make the stove parts; but was he justified in other respects in acting as he had 
done? The judge before whom the case first came thought he was not; but the full 
Supreme Court of Massachusetts thought that he was, and dismissed the bill which had 
been filed against him. 

“The court then clearly took the same view of the law as did the Court of Appeal 
in this country (whose decision in fact they were intending to follow), and were of 
opinion that, so long as the device used by the one party was not used by the other, and 
the advertisements were so framed as to disclose the fact that the goods were made by 
the advertiser, and not by the original maker, there was no infringement. But is that 
view the correct one? If the decision of the House of Lords is right (and in this coun- 
try at least it is irreversible), the true view is that there is no difference in principle be- 
tween the case in which an article is sold with a device placed upon it, which passes 
with it from hand to hand and eye to eye, and the case in which one is sold with a name 
attached to it, which passes with it from mouth to mouth and ear to ear. 

“ Of course, the question whether the name does or does not denote the manufacture 
of the plaintiff is one which must depend upon the circumstances of each case; but, when 
that is established in the plaintiff’s favor, it is very difficult to see why the name may not 
pass with the article from one person to another, just as freely and with just as much 
probability of deception as a device placed upon it. Suppose the infringing manufac- 
turer does state the make of the goods to be his own, by announcing them as ‘ Brown’s 
stoves manufactured by Jones,’ is it credible that the whole of the description would 
pass with the stoves from every seller to every buyer? No doubt the precautions taken 
or neglected by the manufacturer of the imitation article may much increase or diminish 
the probability of deception ; but after all said and done, the gist of the matter lies in the 
adoption of the name by which another’s goods are known. If that name only indicates 
a style of make and no particular maker, no harm will be done by its adoption by an- 
other; but if it does denote a particular manufacturer, its use by another, no matter 
what precautions may be taken, is certain to produce deception in more or less frequent 
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cases; and it is because the House of Lords in the Singer Case recognized and encoun- 


tered this certainty that their decision is so much to be esteemed in the interests of com- 
mercial morality.” 


Otto’s Reports of the Decisions of the Supreme Court of the United 


States, in the new volumes, Nos. 10 and 11, contain tables of cases cited by the 
court, —a new and convenient addition. 


NOTES OF EXCHANGES. 


The Albany Law Journal, Albany, N. Y., Sept. 18, 1880. 

The Conflict of Treaties and Laws, by Samuel S. Spear, D.D., considers 
what in the United States is the legal effect when legislation is inconsistent with 
a prior treaty, or a treaty is inconsistent with prior legislation. Authorities are 
cited, and the author concludes as follows: “ A treaty,” says Mr. Justice Swayne 
in The Cherokee Tobacco Case, ‘‘ may supersede a prior act of Congress, and an 
act of Congress may supersede a prior treaty.” Neither can supersede the Con- 
stitution, and either, if acting within its constitutional limits, may supersede 
the other. In the case of conflict between the two, the last expression of sov- 
ereign authority is the one that prevails. 

Ibid., Sept. 25, 1880. 

Remedy against Judgment suffered by unauthorized Attorney cites 
American and English authorities, and lays down the following rules : — 

A judgment of another State or country, rendered upon an unauthorized ap- 
pearance, without service of process, is void, and may be collaterally attacked. 

A domestic judgment rendered upon an unauthorized appearance, without 
service of process, is void, and may be attacked collaterally or through equity, 
without regard to the responsibility of the attorney making the appearance. 

A domestic judgment rendered upon au unauthorized appearance, with service 
of process, is voidable, and may be set aside or relieved against by a direct ap- 
plication, if the attorney is irresponsible ; but not otherwise. 


The Effects of Marriage, I, continued (II.) in the number for October 2, by 
Isaac Van Winkle, discusses historically the obligations that marriage imposes 
upon man and wife, and their relations toward their offspring. 


Ibid., Oct. 2, 1880. 
Constructive Fraud— Physician and Patient cites a number of cases 
of gifts from patient to physician, and contracts between them, and says that the 


authorities are almost unanimous in holding the burden of proof of fairness to be 
upon the physician when he happens to be the defendant. 


The Central Law Journal, St. Louis, Mo., Sept. 17, 1880. 
Payment of the Liabilities of Copartners cites American and English 
authorities. Concerning the rule that while any individual creditor may levy on 
the interest of his debtor in a copartnership, and sell that interest to satisfy his 
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debt, it is necessary that all debts be paid and accounts settled before that 
interest can be determined and reduced to possession, because that interest is not 
in fact an ownership of a certain part of the specific property of the firm, nor 
any absolute interest in any of its assets, but only a right to a particular share 
of the vet proceeds of the property, the author says: “‘ The effect of this is ap- 
parently to give a preference to a certain class of the creditors; but, in fact, that 
is not the ease, no preference properly speaking being given, and the question of 
superiority of equities not being in any way involved. It is not at all a matter 
of equities, but simply a mechanical operation necessary to the determination of 
the material question as to whether the partner whose individual debt is to be 
paid has any actual, individual interest in a certain undivided fund which can 
be applied to the payment of the debt.” 


Interest on Unliquidated Damages contains a note citing many American 
cases. 


Ibid., Sept. 24, 1880. 
Nullum Tempus Occurrit Regi cites many American and English cases, 

and, saying that the weight of the authorities is in favor of the doctrine that the 

Statute of Limitations does not run against the State or government, but does run 

against municipal corporations and all natural persons, adds, that in the States of 
Pennsylvania, New Jersey, Rhode Island, and Louisiana the courts have held 
that the maxim is not restricted to sovereignty, but applies to municipal corpora- 
tions also, while the courts of Vermont, Virginia, New York, Massachusetts, 

Connecticut, Maryland, North Carolina, South Carolina, Mississippi, Missouri, 
Texas, Kentucky, Ohio, Illinois, and Iowa have restricted the application of this 
maxim to sovereignty alone, and hold that municipal corporations like natural 
persons are subject to the Statute of Limitations. The author concludes that 
the reason that the public policy of preserving public rights and property from 
damage and loss through the negligence of public officers, which requires the 
application of the maxim to sovereignty, does not attach to municipal corpora- 
tions, they being combinations of persons made to protect amongst other rights 
and interests the right created by the statute. 


Right to assign Contracts involving Performance of Services, but 
not Personal Services, cites a few English cases. ‘ 


M. JuLES NICOLET, the eminent French advocate, died on the Ist of September, 
at Paris, aged sixty-five. SERGEANT RicHARD ARMSTRONG, described by the 
Trisn Law Times as “long the leader of the Irish common-law bar,” died at 
Dublin on the 26th of August, aged sixty-five. CHrer BARon Firzroy KELy, 
of the English Court of Exchequer, died in September. He was the last of the 
Lord Chief Barons. After existing eight hundred years, the title is now 
abolished. The office in its new form is worth £6,000 ($30,000) per annum. 
JAMES JACKSON, Associate Judge of the Supreme Court of Georgia, has been 
appointed Chief Justice of the court, to fill the vacancy caused by the resignation 
of Chief Justice Warner. 


Tbid., Oct. 1, 1880. 
Clouds upon Title cites a large number of American and a few English 
cases. 
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The New Jersey Law Journal, Somerville, N. J., September, 1880. 

Executive Appointments in Recess. — Pages 257-258 refer to a collection 
of cases in 2 N. J. Law Jour. 136, concerning the question of the right of the 
governor to fill vacancies in office arising during the session of the Senate and 
continuing in the recess. 


The American Law Register, Philadelphia, Pa., September, 1880. 
Expert Testimony and the Microscopic Examination of Blood.— By 


R. U. Piper, of Chicago. The author presents as an expert various views of 
blood. 


Deed of Land on Highway. — Leigh v. Jack is followed by a note by 
Edmund H. Bennett, citing many American and some English eases concern- 
ing the rule that a deed of land, bounded “on,” “ upon,” * by,” or “along” an 
existing public highway, prima facie conveys the fee to the middle of the road. 


Contract. — Impossibility of Performance. — Dewey v. School District is 
followed by a note by M. D. Ewell, of Chicago, citing a number of American 
and English cases concerning the general rule that impossibility of performance 
arising after the formation of the contract, whether such impossibility originates 
in the default of the promisor or not, will not excuse the provisor from perform- 
ance, and also concerning the following exceptions to that rule :— 

1. Where a legal impossibility arises from a change in the law of the country 
where the performance is to be made, the promisor is exonerated. 

2. Where the continued existence of a specific thing (or person) is essential 
to the performance of the contract, its destruction (or the death of the person), 
from no default of either party, operates as a discharge. 

3. A contract which has for its object the reudering of personal services is 
discharged by the death or incapacitating illness of the promisor. 


Equity Jurisdiction is the subject of a note to Palys v. Jewett, by J. H. 


Stewart, of Trenton, N. J., citing a large number of American and English 
cases. 


The Law Times, London, Sept. 4, 1880. 

Liability of Accident Insurance Companies refers to Winspear v. The 
Accident Insurance Company, 42 L. T. Rep. n. 8s. 900, as the last reported 
case dealing with the rights of a person insured against injury caused by acci- 
dental external means, and says: ‘‘In that ease the policy provided that no 
claim should be made ‘for any injury from any accident unless such injury 
should be caused by some outward and visible means,’ or for ‘ any injury caused 
by or arising from natural disease or weakness, or exhaustion consequent upon 
disease, or any medical or surgical treatment, or operation rendered necessary by 
disease, or any death arising from disease, although such death may have been 
accelerated by accident.’ The assured, in crossing a stream or brook, was seized 
with an epileptic fit and fell down, and whilst suffering such fit was drowned. 
The question raised for, the Exchequer Division by a special case was whether 
his executrix could recover under the policy. 
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“Tt was admitted as a fact that the assured fell into the stream where he was 
drowned, when suffering from an epileptic fit, but that he died from drowning. 
Two questions were raised in the judgment: First, what was the causa causans 
of the death ; secondly, was the causa causans within the benefit of the policy ? 
‘The real causa causans in this case,’ said the Lord Chief Baron, ‘ was the influx 
of water into the deceased man’s lungs, and the consequent stoppage of his breath, 
and so he was drowned. Anything which led to that, such as his being, if he 
were, subject to epileptic fits, or being seized with a fit while crossing the stream, 
would be a causa sine qua non. If he had not had the fit he would probably 
have crossed the stream in safety, but that does not make the fit the causa 
causans, the actual proximate cause of his death.’ Was that causa causans 
within the benefit of the policy? The question is concluded by authority. The 
defendants relied on the words ‘the insurance shall not extend to any injury 
caused by or arising from natural disease or weakness or exhaustion consequent 
upon disease.’ Here the death was caused by drowning, and the words quoted 
are inapplicable. The case is not without difficulty. What, it may be asked, 
is the rule or principle underlying all the cases? The rule is, that, in deter- 
mining the cause of death or injury, those circumstances must be looked for 
which indicate the proximate cause, and not any of the more or less remote 
causes. This rule seems to us to be a reasonable one.” 

This article is also printed in the Central Law Journal for 1st October. 


Ibid., Sept. 11, 1880. 

Contingent Remainders — Recent Decisions, says: ‘‘ The act of the 40 & 
41 Vict. ¢. 33, to amend the law of contingent remainders, has not, so far as we 
are aware, been the subject of judicial exposition, and the very serious question 
raised by Mr. Joshua Williams (Seisin of the Freehold, Appendix B), as to the 
applicability of the act for the protection of contingent remainders limited to 
classes of persons, is still open.” The article discusses three cases on ‘‘ Perpet- 
uity and Contingent Remainders,” recently decided by Vige-Chancellor Malins, 
each of which arose on an instrument coming into operation before the act of 
1877, and concludes as follows: ‘‘ We remind our readers that as the act of 
1877 does not abolish contingent remainders, but allows them to be created 
since its passing, and does not even put them on the same footing as an exee- 
utory devise or springing use, they still retain their ancient immunity from 
the perpetuity rule. The act merely requires that a contingent remainder, in 
order to and as a condition of its obtaining statutory support, shall be such that 
it ‘would have been valid as a springing or shifting use, or executory devise, or 
other limitation, had it not had a sufficient estate to support it as a contingent 
remainder.’ It therefore follows, as Mr. Joshua Williams has pointed out by 
way of illustration, that a devise by the legal freeholder to A. for life, with re- 
mainder to his first son who shall attain twenty-five, is good as before the act, 
provided such first son attain twenty-five in his (A.’s) lifetime. There is, of 
course, no reason other than an archeological or paleontological one, why such 
a gift should be held good, and why at the same time a similar gift of a chattel 
or an equity should be struck at by the perpetuity rule. It is simply an anom- 
aly, — the result of unscientific legislation.” 
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Fisheries in Tidal Rivers cites several cases, and touches upon the follow. 
ing questions: First, whether a several fishery merges when it is resumed by the 


Crown; secondly, the rules of prescription ; and, thirdly, grants to fluctuating 
bodies. 


Solicitors and Clients — Doctrine of Notice, says: ‘‘ The doctrine of 
notice received a recent addition in the case of Saffron Walden Building Society 
v. Rayner, 43 L. T. Rep. N. 8. 3. That case was an appeal from the judg- 
ment of Vice-Chancellor Bacon, who held that a formal notice of a charge upon 
reversionary interest sent by the incumbraneers to the solicitors acting for the 
trustees, and by them verbally communicated to the trustees, was sufficient to 
fix the trustees with notice of the charge.” 

The Court of Appeal differed altogether from the opinion expressed by the 
Vice-Chancellor in Saffron Walden Building Society v. Rayner. ‘‘ There may 
be a person,” said Lord Justice James, ‘ whom a man employs as an accountant 
when he wants one, or a person who is his wine-merchant or baker, and a solici- 
tor whom he employs when he wants one, and then the solicitor is his solicitor 
while he employs him, and in the matter in which that solicitor is employed. 
Beyond that the solicitorship is at an end, and a man is not a solicitor for the pur- 
pose of receiving notice of an incumbrance created by a cestui que trust because 
he was employed to invest moneys, or even because afterwards he, for conven- 
ience, received from the mortgagor the interest, and handed it by direction to the 
different persons entitled to receive it.” His Lordship was prepared to say that, 
before a notice of this kind of charge upon the property could be of the slightest 
validity, it must be given, if given to a solicitor, to a solicitor who is actually 
either expressly or plainly authorized as agent to receive the notice of the inenm- 


brance. This is an intelligible rule, however much it may differ from the dicta 
to be found in the earlier cases. 


Ibid., Sept. 18, 1880. 
Discovery, IIL, cites a number of cases. 


Some Questions relating to Bills of Sale considers the recently reported 
decision of the Court of Appeal in Ex parte National Mercantile Bank ; Re 
Haynes, 43 L. T. Rep. nN. 8. 36. Three points were taken in that case. The 
first related to the description of the grantor ; the second, to the sufficiency of the 
statement of the consideration ; the third, to the nature of the explanation which 
must be made by the solicitor under the Bills of Sale Act 1878. Upon the first 
point Lord Justice James remarked: “It is said he (the grantor) ought also to 
have described himself as a bill discounter. I really do not know what that is. 
The business of a bill-broker is known to the law, and so is that of a banker; 
and they and other persons besides discount bills. It is a common practice for 
tailors to discount bills for their customers. But bill discounting is not a trade 
knowu to the law. It is not mentioned, so far as I know, in any trade directory, 
nor is it included in the definition of trader in any of the bankruptcy acts.” 


Ibid., Sept. 25, 1880. 


Statute of Limitations — Cellar built in Alieno Solo, cites a few Eng- 
lish and Irish cases concerning possessory titles. 
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Trade-name and Injunction against Trade-libel discusses several cases, 
and says: “The two cases of J. W. Thorley’s Cattle Food Company v. Mas- 
sam and Massam v. J. W. Thorley’s Cattle Food Company, 28 W. R. 966, 
and that of Thomas v. Williams, id. 933, clear up a good deal of doubt and 
misunderstanding which have existed with regard to the right to use a particular 
name in connection with a trade, and to the power of the court to grant injune- 
tions to restrain the publication of libels. The Court of Appeal has now laid 
it down in very clear terms that a man has no right to use even his own name 
in describing his goods in trade, if by so doing he represents that his goods are 
those of another’s make. In every case the question is whether there is, in fact, 
a false representation or not.” 


Ibid., Sept. 11, 1880. 

Charging a Trustee or Executor with Interest, I, continued (II.) in the 
number for September 18, cites a number of cases about the circumstances under 
which a trustee or executor will be charged with interest on trust funds, and the 
rate of interest with which he will be charged. 


Good-will and Injunctions against dealing with Customers of the 
Business cites a few cases. 


Solicitors’ Journal and Reporter, London, Sept. 4, 1880. 

Equitable Contingent Remainder.— A paragraph says: “ In re Finch, 
Abbiss v. Burney, 28 W. R. 903, Vice-Chancellor Malins has recently had to 
consider a moot point amongst conveyancers, and a point of considerable impor- 


tance; viz., whether an equitable contingent remainder, i.e. a remainder of 
a trust or equitable estate, limited on an event which might prove more remote 
than the period of a life in being and twenty-one years, but which, in effect, be- 
came vested during the subsistence of-the particular estate, would be open ab 
initio to the objection of remoteness. It was admitted, and indeed could hardly 
have been disputed, that, if the limitation had been legal, there being a contin- 
gent remainder which became vested in the lifetime of the preceding tenant for 
life, it would have been free from all objection as to remoteness. But it was 
contended that, being an equitable contingent remainder, and, therefore, by 
virtue of the trustee’s legal estate, exempt from the necessity of becoming vested 
either during the continuance of the particular estate or immediately upon its 
determination, it ought to be subject to all the restrictions and requirements of 
the rule against perpetuities as it is applied to executory limitations. The Vice- 
Chancellor, resting himself mainly upon the authority of Lord Talbot and of 
Lord Hardwicke in Hopkins v. Hopkins, Cas. temp. Talbot, 53, and West, 606, 
held that the doctrine of remainders, whether contingent or vested, was equally 
applicable whether to limitations of equitable estates or legal estates. In the 
case of legal limitations, they might fail if the event on which the remainder was 
to take effect did not happen during the continuance of the particular estate, but 
in the case of limitations of equitable estate the contingent remainders would be 
preserved by the legal estate being in the trustees. His Lordship being ot 
opinion, therefore, both on authority and principle, that limitations of real estate, 
whether legal or equitable, if limitations which could take effect as remainders, 
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must be construed as remainders, held that the trust estate now in question was 
not an executory interest, but a contingent remainder, which in the event would 
have taken effect if it had been a legal remainder. As a remainder, it was not 
originally obnoxious to the rule of perpetuities; and, taking effect in fact before 
the extinction of the particular estate, no ground existed for regarding it as in- 
valid. This decision will surprise many lawyers, and can hardly be considered 
- to set the question at rest.” 


Does the Statute of Limitations bar a Creditor’s Claim against Sepa- 
rate Estate ? cites a few cases upon the question whether the Statute of Limi- 
tations operates as a bar to a claim by a creditor against a married woman’s 
separate estate; and says that, singularly enough, the authorities upon the point 
up to the present time are of a very meagre and inconclusive character. 


The Irish Law Times and Solicitors’ Journal, Dublin, Sept. 4, 1880. 

Responsibility of Railway Carriers to Passengers in Relation to the 
Permanent Way, IIL, continued (IV.) in the number for September 11, cites 
several American and English cases about the duty of inspection. 


Tbid., Sept. 18, 1880. 

Powers of Entry under Bills of Sale refers to the tendency of modern au- 
thority towards holding that a mortgage of chattels amounts ordinarily to a mere 
contract of hypothecation, and that the mortgagee’s rights are no greater after 
condition broken until, by foreclosure, he has rendered his security available to 
the satisfaction of the debt, but treats of a true mortgage of chattels, not consti- 


tuting a contract of pawn or bailment, but subject to the same incidents as any 
other mortgage, and cites a number of English cases concerning the right to 
take possession under the powers of entry ordinarily included in such instruments. 


The Law Journal, London, Sept. 4, 1880. 
Elementary Lectures on Common Law. Crimes, Torts, and Con- 
tracts. — Lecture II., continued in the number for September 11. 


Ibid., Sept. 18, 1880. 
Elementary Lectures on Common Law. The Statute of Frauds. — 
Lecture III., continued in the number for September 25. 


NOTES OF CASES. 


UNITED STATES SUPREME COURT. 


Negligence. — (Head-note.) —If a servant, having knowledge of a defect in ma- 
.chinery, gives notice thereof to the proper officer, and is promised that such defect shall 
‘be remedied, his subsequent use of the machinery, in the belief, well-grounded, that it 
will be put in proper condition within a reasonable time, does not necessarily, or as & 
matter of law, make him guilty of contributory negligence. It is for the jury to say 
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whether he was in the exercise of due care in relying upon such promise, and in using 
the machinery after knowledge of its defective or insufficient condition. The burden of 
proof in such a case is upon the company to show contributory negligence. — Hough 
y. The Texas § Pacific Railroad Co. Opinion in The American Law Record, Cincin- 
nati, Ohio, August, 1880. 


Negotiability of Bills of Lading. — (Head-note.)— A bill of lading, though 
made assignable by statute, has not the full character of negotiable paper; and in the 
hands of a purchaser for value, in good faith, without notice, taken from one who has 
stolen it, it is without value. Shaw v. Merchants’ National Bank of St. Louis. Opiuion 
in The American Law Record, Cincinnati, Ohio, August, 1880. 


Constitutional Law.— Construction of State Statutes. — Contract.— As 
a rule, this court treats the construction which the highest court of a State has given a 
statute of a State as part of the statute; but where different constructions have been 
given to the same statute at different times, the rule is to give a change of judicial con- 
struction in respect to a statute the same effect in its operation on contracts and existing 
contract rights that would be given to a legislative amendment; that is to say, make it 
prospective, but not retroactive. Douglass v. Pike County, Missouri. October Term, 1879. a 
Docket No. 155. Opinion in Washington Law Reporter, Washington, D. C., Sept. 13, q 
1880. 


Partition. — Will.— Trustee acting by Agent. — (/ead-note.) — Where par- 
ties enter into an agreement in writing, designating certain persons therein named to 
make a partition, and binding themselves to stand to and abide by their decision, the divi- 
sion will stand ; though a trustee may be responsible for the manner by which the arbi- 
tration was effected. : 

A power to sell and exchange, embraces and includes the power to make partition. r 

In construing a will, the words and expressions used are to be taken in the ordi- 
nary, proper, and grammatical sense, unless the primary meaning of the words be modi- 
fied, extended, or abridged; and ambiguity arises contrary to the evident intention of 
the testator. 

Technical words and expressions must be taken in their technical sense, unless a clear 
intention can be gathered from the context to use them in another sense, and that other 
sense be certainly ascertained. 

Trustees may justify their administration of the trust funds by the instrumentality of 
others, where there exists a moral necessity for it. Phelps et al. v. Shrader et al. Octo- 
ber Term, 1879. Docket No. 572. Opinion in Washington Law Reporter, Washington, 
D. C., Sept. 20, 1880. 


UNITED STATES CIRCUIT AND DISTRICT COURTS. 
ILLINOIS. 


Indictment. — Civil Rights. — (Head-note.) — An indictment under the Civil 
Rights Act of March 1, 1875 (i8 St. at Large, 336), is insufficient, which does not 
allege the citizenship of the person injured by the violation of such statute. United 
States v. Taylor. July 7, 1880. Circuit Court, Southern District of Illinois. Opinion in 
Federal Reporter, St. Paul, Minn., Sept. 28, 1880. 


Surety. — Injunction Bond. — (Head-note.) — A surety upon an injunction bond 
in a trade-mark case, conditioned for the payment of all damages and costs to be 
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awarded against the complainant and in favor of the defendant, upon the trial or final 
hearing of the matter referred to in the bill of complaint, is not liable for damages 
sustained in consequence of the issuing of the injunction, unless the same were awarded 
at the time of the trial of the cause. Deakin v. Sianton. November, 1879. Cireuit 
Court, Northern District of Illinois. Opinion in Federal Reporter, St. Paul, Minn,, 
Sept. 14, 1880. 

Voluntary Conveyance. — ( /Tead-note.) — A voluntary conveyance from a parent 
to his children, by way of settlement, while solvent and free from debt, and not dispro- 
portionate to his means, will be sustained, as against subsequent creditors, in the absence 
of fraud. 

Subsequent contributions of money, for the purpose of paying off incumbrances and 
improving the property, will not render such conveyance void. 

In the absence of direct testimony, the acceptance of the grant will be presumed, after 
the expiration of four years, where the grantees held, owned, controlled, and managed 
the property from the time of the conveyance, .and the only occupancy had been by their 
tenants, and for their sole and exclusive use. Herring, Assignee, §c. v. Richards and 
Others. February, 1880. District Court, District of Minnesota. Opinion in Federal 
Reporter, St. Paul, Minn., Sept. 14, 1880. 


INDIANA. 


Devise for Life.— Power of Sale for Support.— Mortgage. — A devise of 
real estate to testator’s mother, in the following words: “To hold and enjoy during her 
life, with full power to sell the same or any part thereof, and to appropriate the proceeds 
to her own uses and benefit, and all deeds and conveyances shall pass a title in fee to 
the purchaser, it being my will that she shall enjoy the same as though it were devised 
to her in fee,” remainder over, — gives the devisee power to incumber the land with a 
mortgage for the support of herself. Downey v. Bissell. Circuit Court. Reported in 
full in Weekly Cincinnati Law Bulletin, Oct. 4, 1880. 


KANSAS. 


Master and Servant. — Negligence. — (Head-note.) master is liable for 
negligence in the use of defective machinery, whereby his servant was injured, although 
the negligence of a fellow-servant contributed to the injury. I/c.Mahon v. Henning. 
July 30, 1880. Circuit Court, District of Kansas. Opinion in Federal Reporter, St. 
Paul, Minn., Sept. 7, 1880. 


Contract.— Ultra Vires. — (Head-note.) — The Central Branch Union Pacific 
Railroad Company were authorized by act of Congress to construct a railroad and tele- 
graph line, as a part of the Union Pacific Railroad system, for one hundred miles west of 
the Missouri River, upon the same terms and conditions, in all respects, as were provided 
for the construction of the railroad and telegraph line of the Union Pacific Railroad 
Company. Held, that a contract by such railroad with a telegraph company, whereby 
it divested itself of the right to manage and control the telegraph line and fix rates 
thereon, was ulfra vires and void. Atlantic g Pacific Telegraph Co. ¥. Union Pacific 
Railway Co., 1 Fed. Rep. 745, followed. 

Where the railroad retook possession of such telegraph line, accompanied with legal 
proceedings to have the contract declared null and an account taken, the telegraph 
company cannot compel a restitution of the property under the contract pending such 
proceedings. The Central Branch Union Pacific Railroad Co. vy. The Western Union 
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Telegraph Co. May 8, 1880. Circuit Court, District of Kansas. Opinion in Federal 
Reporter, St. Paul, Minn., Sept. 14, 1880. 


Corporation.— Power to assign Franchise.— Illegal Contract. — Spe- 
cific Performance. — Injunction. — (Head-note.)—The United States Telegraph 
Company had power to assign and transfer to plaintiff its right, derived from act of 
Congress of July 2, 1864, to construct a line of telegraph along the line of the Kansas 
Pacific Railroad, and the amended bill shows that such assignment was duly executed. 

Where, prior to Oct. 1, 1866, the plaintiff had acquired an interest in the tele- 
graph line and property in controversy, that interest was not affected by a contract 
made on that day for a lease of the line, even though that contract be held void. 

Even if the contract of Oct. 1, 1866, is held void, the property accumulated or 
constructed under it must, as between the parties, be disposed of according to equity, 
and the court will not refuse to deal with that property on the ground that it was 
acquired under an illegal contract; following Planters’ Bank vy. Union Bank, 16 Wall. 
483, and Brooks v. Martin, 2 Wall. 70. 

It is, therefore, held, independently of the question of the validity of the said contract, 
that the plaintiff has, according to the allegations of the amended bill, an interest in the 
property in dispute, which a court of equity will protect, and defendants have not the 
right to seize it by force and without process : 

That although a court of equity will not decree the specific performance of a contract 
requiring continuous duties, involving the exercise of personal labor and cultivated 
judgment, yet the violation of such a contract may be enjoined. 

The question of the validity and effect of the parol agreement, set out in the amended 
bill, to annul and abrogate the vicious clause in the written contract of Oct. 1, 1866, is 
reserved for further argument and future determination. Zhe Western Union Telegraph 


Co. v. The Union Pacific Railway Co. and Uthers. July 27, 1880. Circuit Court, 
District of Kansas. Opinion in Federal Reporter, St. Paul, Minn., Sept. 14, 1880. 


MASSACHUSETTS. 


Bankruptcy. — Taxes. — Subrogation. — A collector of taxes of a town may 
prove as a privileged claim against a bankrupt estate the tax assessed upon the bank- 
rupt by the town, which tax said collector had advanced before a certain date, to gain 
the advantage of a discount of ten per cent for moneys paid by the collector to the town 
treasurer before that day, the assignees having agreed that the collector might pay the 
tax as aforesaid and stand in the place of the town, the assignees not then having assets 
enough to pay the tax, so as to secure a similar allowance of ten per cent. /eld, also, 
that ten per cent was not an excessive allowance for the use of the money. There were 
no intervening equities. Jn re W. A. H. Grant et als. District Court. Decided Oct. 
11, 1880. MS. opinion. 

MISSOURI. 


Bankruptcy. — Set-off — Usury. — Jurisdiction. — ( Head-note.) — Section 
5073 of the Revised Statutes, relating to set-offs in bankruptcy proceedings, provides 
that “in all cases of mutual debts or mutual credits between the parties the account 
between shall be stated, and one debt set off against the other, and the balance only shall 
be allowed or paid ; but no set-off shall be allowed in favor of any debtors to the bank- 
rupt of a claim in its nature not provable against the estate, or of a claim purchased by 
or transferred to him after the filing of the petition.” Held, that under this section a 
judgment obtained by an assignee in bankruptcy, for a penalty incurred by the violation 
of a State statute against usury, could not be set off against a claim of the judgment 
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debtor against the bankrupt estate. Under section 4986 of the Revised Statutes the 
Circuit Court has jurisdiction of a bill to set aside an order of the District Court direct. 
ing such offset to be made. Wilson vy. National Bank of Rolla. July 23, 1880. Circuit 
Court, Western District of Missouri. Opinion in Federal Reporter, St. Paul, Minn, 
Sept. 7, 1880. 


NEW HAMPSHIRE, 


Jurisdiction. — District Judge. — Circuit Court. — Injunction. — Rey, 
St. § 719. — ( Head-note.) — Section 719 of the Revised Statutes provides that “ an in- 
junction shall not be issued by a district judge, as one of the judges of a Circuit Court, 
in any case where a party has had a reasonable time to apply to the Circuit Court for 
the writ; nor shall any injunction so issued by a district judge continue longer than 
to the Circuit Court next ensuing, unless so ordered by the Circuit Court.” Held, that 
the Circuit Court could issue such writ, when held by the district judge, as fully and 
freely in all respects as when held by the circuit justice or judge, or by two justices. 
Goodyear Dental Vulcanite Co. y. Folsom; Goodyear Dental Vulcanite Co. v. Severance. 
July 23, 1880. Circuit Court, District of New Hampshire. Opinion in Federal Reporter, 
St. Paul, Minn., Sept. 21, 1880. 


NEW JERSEY. 


Jurisdiction. — Municipal Bonds.— Act of March 3, 1875.— ( Head-note.) — 
Municipal bonds do not come within the prohibition of the act of March 3, 1875 (18 
U. S. St. 470), which enacts that “ no Circuit or District Court shall have cognizance of 
any suit founded on contract, in favor of an assignee, unless a suit might have been 
prosecuted in such court to recover thereon, if no assignment had been made, except in 
cases of promissory notes, negotiable by the law merchant, and bills of exchange.” 
Halsey v. Township of New Providence, §c. Aug. 16,1880. Circuit Court, District of 
New Jersey. Opinion in Federal Reporter, St. Paul, Minn., Sept. 7, 1880. 


NEW YORK. 


Collision. — Negligence. — Tug. — Burden of Proof. — (Head-note.) — A tug 
having a steamer on her port hand, so that if they both kept on they would pass at a safe 
distance, at flood tide, at a point where the peculiarities of navigation made it difficult 
to pass each other at that time, has no right, at the distance of a quarter of a mile or 
less, to attempt to cross the bow of the steamer, without receiving a concurring signal 
in reply to her two whistles, indicating a change of course. It was negligence upon the 
part of the steamer not to have noticed the whistles of the tug. Where a vessel has vio- 
lated a known rule of navigation, and that violation of duty may have contributed to 
the disaster, the burden is on her to prove that the fault did not contribute to the colli- 
sion. In such case, an innocent third party has the right to recover his damages against 
either of the offending vessels, however unequal their respective faults may have been. 
Dougherty v. The Steamer Franconia, fc. July 27, 1880. District Court, Southern 
District of New York. Opinion in Federal Reporter, St. Paul, Minn., Sept. 7, 1880. 


Negligence. — Pilot of Tug.— Custom. — Contributory Negligence. — 
(/Tead-note.) — The pilot of a tug shows want of ordinary care in attempting to cross 
the bay of New York with a boat in tow, while the hatches of such boat are uncovered, 
and the wind is blowing from the west to the northwest at the rate of about twenty- 
one miles an hour. The existence of a custom of thus using a boat with uncovered 
hatches, when loaded with coal, in order to save expense in trimming, will not re- 
lieve the tug from liability. The want of such hatch covers was an obvious defect, 
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and will not, therefore, relieve the tug from liability upon the ground of unseaworthi- 
ness, where the boat was lost in direct consequence of such defect. In such case, the ac- 
quiescence of the master of the boat, who had had a long experience as a boatman in 
crossing the bay at all seasons, constituted contributory negligence. Mason v. The 
Steam-tug William Murtaugh. June 17, 1880. District Court, Southern District of 
New York. Opinion in Federal Reporter, St. Paul, Minn., Sept. 7, 1880. 


Jurisdiction. Domestic Vessel.— Maritime Contract.— Scow.— Re- 
pairs. — (Head-note.) — A suit in personam for repairs furnished to a domestic vessel is 
within the jurisdiction of the admiralty. A contract for the repair of a scow, used in 
carrying ballast to or from vessels, and propelled by steam-tugs, and having neither 
steam-power, nor sails, nor rudder, is maritime. Endner vy. Greco. June 14, 1880. 
District Court, Southern District of New York. Opinion in Federal Reporter, St. Paul, 
Minn., Sept. 7, 1880. 


Admiralty Jurisdiction.— Maritime Contract. — Lien. — (Head-note.) —A 
suit to enforce a maritime contract is within the exclusive jurisdiction of the admiralty, 
“saving to suitors in alt cases the right of a common-law remedy, where the common 
law is competent to give it.” 1 St.77,§9. The reservation of the act of Congress 
relates to well known forms of actions and remedies, distinguished alike from those pre- 
sented in rem in courts of admiralty, and from those that are peculiar to courts of 
equity. A statutory remedy in the nature of a bill in equity to foreclose a mortgage, 
for the enforcement of a common-law lien founded upon a maritime contract, is not 
within the reservation of the act of Congress limiting the admiralty jurisdiction. A lien 
is not a collateral contract ; it is a right in, or claim against, some interest in the sub- 
ject of the contract, created by the law as an incident of the contract itself. The Town 
of Pelham v. The Schooner B. F. Woolsey, §c. July 2, 1880. District Court, Southern 
District of New York. Opinion in Federal Reporter, St. Paul, Minn., Sept. 14, 1880. 


Postmaster. — “ Officer of the Revenue.” — Rev. St. § 989. — ( [ead-note.) 
— A postmaster is not an “ officer of the revenue,” within the meaning of section 989 of 
the Revised Statutes. Camplell v. James and Others. ——, 1880. Circuit Court, 
Southern District of New York. Opinion in Federal Reporter, St. Paul, Minn., Sept. 21, 
1880. 


Res Adjudicata.— Principal and Agent.— The Emma Silver Mining Com- 
pany (limited) brought suit against the Emma Silver Mining Company of New York, 
Park, and Baxter. The defendants pleaded in bar a former judgment in an action by the 
same plaintiff against Park and Baxter, resulting in favor of the defendants. Held, that 
where an agent in a transaction is sued after the termination of his agency, and upon a 
trial of the merits the issue is determined against the plaintiff, the principal, though not 
a party to the suit, can avail himself of the judgment as a bar when sued by the same 
plaintiff for the same cause of action. Emma Silver Mining Co. (limited) v. Emma Silver 
Mining Co. of New York et al, Circuit Court, Southern District of New York, Choate, 
J. Part of opinion in The Daily Register, New York, N. Y., Oct. 1, 1880. 


OHIO. 


Will — Validity.— Rights of Persons not in esse.— Executors as Par- 
ties. — In the trial of the validity of a will, the rights of parties are not in question. 
The proceeding is solely to decide whether the instrument is the last will, and the ver- 
dict either establishes it as a whole or sets it wholly aside. Where there are contingent 
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limitations and executory devises to persons not in being, the suit may proceed against 
those in being, holding the prior estate, and a decree against them binds the former, 

A decree setting aside a will is not void because the executors, all of whom refused to 
qualify, were not made parties and no others were appointed. It is not necessary that 
executors should be made parties. It was no part of their duty to interfere in the liti- 
gation. 

Where a decree setting aside a will reserves to minor defendants the right to show 
cause against it within six months after arriving at majority they cannot attack such 
decree collaterally, as by asking partition, but must assail it in a proceeding brought for 
that purpose. McArthur v. Allen. Circuit Court, Southern District of Ohio. Opinion 
in Weekly Cincinnati Law Bulletin, Aug. 30, 1880. 


Fire Insurance. — Construction. — Agency. — Notice. — (//ead-note.) — A 
policy of insurance provided that the same should be void “if the above-mentioned 
premises shall be occupied or used so as to increase the risk; . . . or if the 
risk be increased by erection of or occupation of neighboring buildings; or if by any 
means whatever within the control of the assured, without the consent of the company 
indorsed hereon.” Held, that the terms “increase the risk” must be construed as 
meaning an essential increase of the risk. 

Such policy also provided that “the insured has permission to make alterations and 
repairs incidental to the business.” He/d, that this clause must be understood as em- 
bracing such alterations in relation to the carrying on of the business of the insured as 
would not essentially and materially increase the liability of the property to be destroyed 
by fire. 

After such policy had been issued and delivered by the regular agent of the company, 
the company was not chargeable with knowledge subsequently acquired by the insurance 
agent who placed the insurance in the company. Crane, Breed and Breed v. The City 
Ins. Co. ——, 1880. Circuit Court, Southern District of Ohio. Opinion in Federal 
Reporter, St. Paul, Minn., Sept. 28, 1880. 


TENNESSEE. 


Receiver. — Non-resident. — Officer of another State. — Party to Suit.— 
Bond.— Non-resident Sureties. — (Head-note.) — A public officer of the State of 
Missouri was authorized, in his official capacity, to wind up an insolvent corporation 
located in said State, and doing business in the State of Tennessee and some thirty other 
different States. Such officer was appointed receiver of the corporation by the proper court 
in Missouri, with instructions to collect the assets of the corporation throughout all the 
States, and hold the same for distribution, subject to the instructions of the court. eld, 
that the Circuit Court for the Western District of Tennessee could appoint such officer 
receiver of the assets of the corporation situated within the State of Tennessee, upon 
condition that he should pay the funds into the registry of the court, although he had 
been made a party defendant to a general creditors’ bill removed from the State court 
for the purpose of winding up the corporation under the insolvent laws of the State of 
Tennessee. Held, further, that the bond of such receiver was sufficient, although the 
sureties were resident in the State of Missouri. Taylor v. Life Association of America. 
August, 1880. Circuit Court, Western District of Tennessee. Opinion in Federal 
Reporter, St. Paul, Minn., Sept. 21, 1880. 


VERMONT. 


Antedated Patent. — Profits. — Damages. — Infringement. — Interest. — 
( Head-note.) — The profits of a patented invention consist of the difference between cost 
and yield. Rubber Co. v. Goodyear, 9 Wall. 788. 
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The infringer of a patented invention is liable to account for profits, although he 
might have employed some other contrivance to nearly or quite the same profit. Elizabeth 
y. The Pavement Co., 97 U. S. 126. 

Where the subject of the invention is a product, the profits upon such product will be 
allowed. 

Where no profits have accrued by the use of such product, no profits will be decreed 
upon account of such infringement. 

In such case, damages may be had under section 4921 of the Revised Statutes, where 
sufficient basis can be furnished upon which to find such damages. 

The act of March 2, 1861, § 16, providing that all patents should remain in force 
for the term of seventeen years from the date of issue, is subject to the provisions of the 
act of July 4, 1836, providing that the applicant for a patent could have it take date 
from the time of filing the specification and drawings, but not more than six months 
prior to the actual issue ; therefore, where a patent was issued under the act of 1861, but 
antedated in accordance with the provisions of the act of 1836, an infringer of such pat- 
ent is liable to account for all profits actually received from the use of the invention after 
the time to which the patent was antedated. 

An infringement will be treated as deliberate and intentional where the infringer 
knew of the patent infringed, but erroneously supposed that another patent owned by 
the infringer covered the right to use the invention. 

Profits derived from the infringement of a patent bear interest from the time they 
were wrongfully detained. Burdett v. Estey and Others. ——, 1880. Circuit Court, 
District of Vermont. Opinion in Federal Reporter, St. Paul, Minn., Sept. 28, 1880. 


WISCONSIN. 


Collision — Pleading. — Damages. — Recoupment. — | Head-note.) —In a 
libel for collision the respondent cannot obtain a decree for damages in excess of those 
sustained by the libellant, unless he has filed a cross-libel. 

Where, however, such libel for collision has been filed, and the answer alleges in- 
juries sustained, with an appropriate prayer for relief, the respondent has the right, 
without the filing of a cross-bill, to show damages by way of recoupment, in the reduc- 
tion or extinguishment of the libellants’ claim. Ebert and Others v. The Schooner Reu+ 
ben Doud. July, 1880. District Court, Eastern District of Wisconsin. Opinion in 
Federal Re; orter, St. Paul, Minn., Sept. 21, 1880. 


STATE COURTS. 
CALIFORNIA. 


Specific Performance. — Contract.—In an action to recover the possession of 
land, the defendant by way of cross-complaint alleged that he was induced to settle upon 
the land sued for by a circular issued and distributed by the Central Pacific Railroad 
Company, which invited people to settle and make improvements upon its lands, prom- 
ising that those who should do so would be preferred as purchasers when the lands 
should be offered for sale. After settling upon the land, and before the same was offered 
for sale, the defendant filed an application to purchase the land in the office of the com- 
pany, according to the directions of the circular. The company afterwards fixed the 
price of the land and sold it to the plaintiff, who, at the time, knew that the defendant 
had settled upon, improved, and was residing on the land ; and also knew of the circular 
issued by the company and of the application of the defendant to purchase the land. 
The defendant did not know that the price of the land had been fixed by the company, 
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or that it had been purchased by the plaintiff till long after the fact. The defendant 
then tendered to the plaintiff the sum by him paid for the land, and demanded a deed, 
and avers his readiness to pay the same, and brings it into court. He asks that the 
plaintiff may be compelled to convey the premises to him. Plaintiff demurred to the 
cross-complaint, on the ground that it “did not state facts sufficient to constitute a 
defence to said action or a cause of action against the plaintiff.” The demurrer was 
sustained. Judgment reversed, with directions to overrule the demurrer. 

The allegations of the cross-complaint are sufficient to entitle the defendant to a judg. 
ment for specific performance. There was an offer on the one side and an acceptance 
on the other, making a contract of which a court of equity might decree specitic per- 


formance. Boyd v. Brincken. Supreme Court. Filed Aug. 27, 1880.—- San Francisco 
Evening Bulletin, Aug. 31, 1880. 


Master and Servant. — Fellow-servant. — Inside of the defendant’s mine, near 
the main tunnel, was the engine, from which ran a pipe carrying the smoke off to the 
surface. While Beeson was at work in the mine, a fire was caused by the pipes becom- 
ing disconnected, which resulted in Beeson’s death. Some time before the fire, a tinner 
was employed by the superintendent to take down the pipe then in the mine, and to 
make and to help to put up another pipe. All the materials, assistance, and tools were 
furnished by the defendant through its superintendent, and the new pipe was placed by 
the tinner and his assistants, as directed by the superintendent and under his supervision. 
The Civil Code, § 1970, exempts an employer from liability to one servant for an 
injury suffered by him from the negligence of another servant in the same general 
employment, &e. Held, that the superintendent, although in the employ of the defend- 
ant, was not a fellow-employé with the deceased in the sense intended by the Civil 
Code. Beeson v. The Green Mountain Gold Mining Co. Supreme Court. Filed Aug. 
26, 1880. — San Francisco Evening Bulletin, Sept. 1, 1880. 

Compare McLean vy. Blue Point Gravel Mining Co., 51 Cal. 255; Collier v. Steinhart, 
51 id. 116; McDonald vy. Hazeltine, 53 id. 37. 


Common Carrier of Passengers.— Ejecting Passenger from Car.— The 
plaintiff, as a passenger, entered the cars of the defendant at San José. The train was 
bound for San Francisco, but stopped at intermediate points, among others at Redwood 
City. The plaintiff might have purchased a ticket at San José, but did not do so on 
account of arriving at the depot just as the train was starting. When about four miles 
from San José the conductor came to plaintiff, and the latter gave him $2 in ‘silver. 
The conductor put the money into his pocket, and informed the plaintiff that the fare 
was $2.20; that the ticket fare from San José to San Francisco was $2, and the train 
fare was $2.20; that the ticket fare to Redwood City was $1, and the train fare $1.10. 
When the plaintiff handed the conductor the $2, nothing was said by either party as to 
where the plaintiff was going or intended to go, but it was the plaintiffs intention to 
proceed upon that train to Redwood City, and there wait for the next train. After the 
demand by the conductor for the extra twenty cents, the plaintiff refused to pay the 
same, and thereupon the conductor signalled the train to stop. When the train had 
slowed up, the plaintiff offered to pay the twenty cents demanded, and was then ready 
and willing, and had the money in his hand so to pay. But the conductor refused to 
accept it, there being a regulation of the company forbidding the conductor from 
receiving fare from passengers after the train had been stopped on account of their 
refusal to pay. When the train had stopped, the conductor pulled the plaintiff out of 
his seat, and having hold of his coat-collar pushed him out of the car. As the plaintiff 
was in the act of alighting from the car, the conductor handed him back the $2, but did 
not tender or offer them to the plaintiff before that time. 
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The conductor had no right to eject the plaintiff from the cars without returning the 
money which the plaintiff had paid. Admitting that the regulation which forbade the 
conductors accepting fare from a passenger after the train had been stopped on account 
of his refusal to pay fare was a reasonable rule, this only makes it apparent that the 
money should have been returned before the train was stopped. There could have been 
no stronger evidence that the sum paid was received as full fare than the fact that the 
conductor retained it. The passenger was justified in relying upon that fact until the 
money was repaid. The conductor certainly had no authority, under any reasonable 
rule, to eject the passenger and keep the money. The stopping of the train and the 
actual removal of the plaintiff were parts of a single act by which the servants of the 
defendant asserted a right to do what they were not authorized to do while retaining 
the plaintiff's money. If they could turn him out and then return the money he had 
paid, they could turn him out and not return the money at all. Judgment reversed, &e. 
Bland v. The Southern Pacific Ruilroad Co. Supreme Court. Filed Sept. 1, 1880. 
—San Francisco Evening Bulletin, Sept. 3, 1880. 


Negligence. —Lights on Railroad.— The City of San José was causing Los 
Gatos Creek to be widened at a point where it is crossed by the defendant’s road. Owing 
to the excavations, although the bridge was left standing, cars were not run across 
it. Asa means adopted by the defendant for transportation of its passengers across 
the chasm, defendant laid a line of planks between the rails, extending from end to end 
across the creek, and filling the space between the rails; but there was no railing on 
either side thereof. This was the condition of the bridge on the night of the accident, 
and there were no lights on the bridge. Plaintiff was a passenger. Defendant claimed 
that there was contributory negligence on the part of the plaintiff, for the reason that 
she was familiar with the condition of the road at the point where she was injured; and 
that it was her duty, in the exercise of ordinary prudence under the circumstances, to 
have called upon an employé of the company for a light. 

After discussing the duties of common carriers to exercise the utmost care and cau- 
tion for the safety of their passengers, the court say: “ Did the defendant exercise that 
high degree of care imposed upon it by law? We are clearly of the opinion that it did 
not. There was a dangerous point in its road, and no such precautions were taken to 
prevent injuries to passengers as even ordinary care, prudence, and foresight dictated. 
. « « It was its duty, at least, to have had the walk sufficiently lighted, and in its failure 
in this regard it was unquestionably guilty of negligence.” As to the duty of the 
passenger to call for a light if none was supplied in advance by the company, “ we do 
not think that the law imposed any such duty upon the plaintiff. She had a right to 
presume that whatever light was requisite to make the passage a safe one would be pro- 
vided by the defendant, and that the passengers in the car would not be sent out into 
the dark, at the risk of life and limb, to make a transit which could so easily have been 
rendered safe by the use of ordinary care and prudence.” Jamison v. The San José § 
Santa Clara Railroad Co. Supreme Court. Filed Sept. 3, 1880. — San Francisco 
Evening Bulletin, Sept. 9, 1880. 


INDIANA. 


Attestation of Will. — The requirement that a will shall have two witnesses is 
complied with where one of the witnesses has signed his name after the memorandum 
of a third person written after the will, he having intended to sign as witness. The 
mere fact of such memorandum intervening between this and the testator’s name does 
not invalidate the execution. Potts v. Leander. Supreme Court. Sept. 21, 18807 — 
The Indianapolis Journal, Sept. 22, 1880. 
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Inheritance. — Contract. — Damages. — The taking by inheritance of land on 
which the defendant, a railroad company, had previously constructed a railroad without 
paying therefor, does not show a right in plaintiff to receive compensation for the land 
taken. Church v. The Grand Rapids § Indiana Railroad Co. Supreme Court. Sept. 22, 
1880. — The Indianapolis Journal, Sept. 23, 1880. 


Insurance to Mortgagee. — Subrogation. — The right of a mortgagee to recover 
on an insurance policy issued to him as such or the sufficiency of his cause of action is 
in no manner dependent upon any offer by him to assign the mortgage to the insurance 
company by way of subrogation. If a right of subrogation exists in these cases, it is 
neither precedent to nor concurrent with the payment of the claim, but is founded on 
such payment. dina Ins. Co. y. Baker. Supreme Court. Sept. 22, 1880.— The 
Indianapelis Journal, Sept. 23, 1880. 


Sale on Execution.— Title from Date of Sale.— The title of a purchaser 
under an execution sale of real estate vests not as of the date of the sheriff's deed, but as 
of the date of the sale. The principle applying that where there are divers acts con- 
current to make a conveyance or estate, the original act shall be preferred, and to this 
the other acts shall have relation. Hollenback v. Blackmor. Supreme Court. Decided 
Sept. 28, 1880. — The {ndianapolis Journal, Sept. 29, 1880. 


Contract. — Consideration. — Ratification. — A written agreement by a debtor 
who had previously been discharged of the debt in bankruptcy, made without the cred- 
itor’s knowledge, agreeing that his executors should pay the discharged debt, which 
agreement was placed by the debtor in the hands of his son, with instructions to deliver 
it after his death to the creditor, is a valid delivery, the debtor having reserved no con- 
trol over it, and having placed it beyond recall. And the act of the son in receiving it 
may be ratified by the creditor. Hacket v. Jones. Supreme Court. Sept. 29, 1880. 
— The Indianapolis Journal, Sept. 30, 1880. 


KANSAS. 


Parent. — Step-child.— Master and Servant.—In the absence of statutes, a 
person is not entitled to the custody and earnings of step-children, nor bound by law to 
maintain them. Yet, if a step-father voluntarily assumes the care and support of a 
step-child, he stands in loco parentis; and the presumption is that they deal with each 
other us parent and child, and not as master and servant; in which case the ordinary 
rule of parent and child will be held to apply; and neither compensation for board is 
presumed on the one hand, nor compensation for services on the other. Smith v. 


Rodgers, (Supreme Court *) 
KENTUCKY. 


Betterments. — Assessment. — A lot owned by a railroad, and necessary for the 
operation and maintenance of the road by supporting part of the masonry of the road- 
bed, is nevertheless subject to assessment and sale for improvement of an abutting 
street. City of Ludlow v. Trustees of Cincinnati Southern Railway. Supreme Court 
opinion, in Weekly Cincinnati Law Bulletin, of Sept. 27, 1880. 


MASSACHUSETTS. 


\ 
‘Will. — Husband's Assent. — Power “to Sell and Convey.” — Mortgage. 
—M..H., wife of J. H., died seised in fee of a parcel of land, her husband J. H. and her 
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daughter E. G. surviving her. The second clause of her will was as follows: “TI give, 
devise, and bequeath to my said husband and executor so much of any and all my estate, 
whether real or personal, of which I may die seised or possessed, as may be sufficient for 
his comfortable support and maintenance, he having full power to sell and convey any 
and all of my real estate at any time, if necessary to secure such maintenance.” The 
rest and residue was then given to E.H. The husband did not give any written assent 
to the will before the wife’s death, but the will was allowed and letters testamentary 
issued to the husband, The interest of J. H. in the land was levied on and sold to 
E. H. by a creditor of J. H. Subsequently J. H. mortgaged the land to the demandant 
for a loan which the demandant contended was necessary for J. H ’s comfortable support. 
Held, that the want of assent by the husband to the will did not render it invalid; that 
the levy of execution devested J. H. of his estate by the curtesy; that under the second 
clause in the will J. H. took a contingent power to sell the land, but not to mortgage it. 
Hoyt v. Jaques. Supreme Court. Decided September, 1880. MS. opinion. 


Donatio Mortis Causa. — Delivery of Bank-books. — Where a woman, hav- 
ing a tumor, and about to go to the hospital to have an operation performed, went to the 
plaintiff’s house and gave the plaintiff a package, sealed with wax, and told her it con- 
tained money and bank-books, with the following directions what to do with them in case 
of her death: “If I never recover, I wish to be buried beside my dear father and mother 
in South Natick, with everything suitable, and whatever is left, besides paying all bills 
and expenses, to be divided ” between five friends, naming them. There being no as- 
signment of the bank-books other than as above stated, it was he/d that the delivering 
to the plaintiff of the sealed package containing two hundred and fifty dollars in money 
and four bank-books, accompanied by directions as to the disposition of the same in case 
of her death, thus manifesting her intention of making a final disposition of the property 
contained in the package, was a valid donatio mortis causa; and the plaintiff held the 
same in trust after the death of the donor upon the terms and limitations prescribed by 
the donor. In the opinion of a large majority of the court, the donor had the right 
thus to dispose of this particular property. The plaintiff knew that the package 
contained money and bank-books; and it is immaterial that she did not know the 
amounts due upon the books, or the names of the banks which held the several deposits. 
She is bound to dispose of the money and the deposits in the banks represented by the 
books, as directed by the donor, subject to any claim the administrator may have for the 
payment of debts and necessary expenses of administration. Turner v. Estabrook et als, 
Supreme Court. Rescript filed September 23. — Boston Daily Advertiser, Boston, Mass., 
Sept. 24, 1880. 


Evidence of One Witness as to Usage. — “ There can be no doubt, at the pres- 
ent day, that the circumstance that but one witness testifies to a usage is important 
only as bearing upon the credibility and satisfactoriness of his testimony in point of fact, 
and does not affect its competency or its sufficiency as matter of law.” Gray, C. J., in 
Jones y. Hoey. Supreme Court.— The Massachusetts Law Reporter, Boston, Mass., 
Sept. 18, 1880. 


Riparian Rights. — Evidence.— Former Judgment. — The owner of a mill 
on a natural stream, who withholds or lets down the water in excessive quantities, be- 
yond what is incidental to the necessary or reasonable use and occupation of his mill, is 
not protected by the mill acts, but is liable to an action of tort at common law for inju- 
ries thereby caused to lands below on the same stream. A judgment recovered in a 
former action against a former owner of the mill for a similar injury would be admissible 
in evidence, and the plaintiff in the former action would be allowed to testify that that 
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action was brought for damage occasioned under similar conditions. Clapp v. Herrick. 
Supreme Court. Decided September, 1880.— The Massachuseits Law Reporter, Boston, 
Mass., Oct. 9, 1880. 


MICHIGAN. 


Negligence. — Damages. — Ice-fields.— This case decides that the running 
of a steamer in Detroit River should be conducted with due regard to the ice-fields along. 
shore from which the ice company obtains its supplies, and discusses the measure of dam- 
ages for wilfully breaking up an ice-field by running a steamer up and down stream 
near the boom enclosing the ice, where the ice was only partially farmed. People’s 
Ice Company v. Steamer Excelsior. Supreme Court. Opinion filed Oct. 6, 1880. 


MISSOURI. 


National Bank.— State Tax.—A State can only impose such a tax upon 
national banking corporations as is authorized in the act of Congress creating them, 
and the said act only authorizes a tax on the shares in such bank, and not upon its 
capital stock. Such banks derive their authority to do business in the States by virtue 
of a United States statute, which is supreme. The right of a national bank to conduct its 
business as a banking institution is in no way dependent on a license to be obtained 
either from the State or any of its municipalities. The City of Carthage v. First National 
Bank. Supreme Court. Opinion filed July, 1880. — The Jefferson City Tribune, Sept. 
8, 1880. 


Common Carrier.— Telephone Company. — Contract.— The contract un- 
der which a telephone company in the city of St. Louis is doing business specified, 
among other things, that its patrons shall not have the use of the telephone for “ trans- 
mitting messages for which any toll is paid to any one but the company, nor for trans- 
mitting market quotations or news for sale or publication.” And further, that “ the 
telephone company shall not connect any of its offices with any telegraph company’s 
office or line,” and that “no telegraph company can be a subscriber to the company’s 
telephones.” Under the latter provision the telephone company refused to place a 
telephone in the office of the “ American Union Telegraph Company.” Held, on a man- 
damus to compel the same, that the refusal to place a telephone as requested is a discrim- 
ination against certain individuals or corporations, and not defensible. In this proceeding 
the court is dealing simply with the naked right of the relator to have an instrument 
placed in its office, and to be treated like other citizens and corporations. If the relator, 
owing to the peculiar nature of its business as a telegraph company, shall attempt to 
make such use of the telephone as the respondent seems to anticipate, the question as to 
the legality of such use can only be tried and determined when the emergency arises, 
and in some appropriate form of proceeding. The relator is certainly entitled to the © 
same privileges s other corporations, and it would seem to follow as a necessary infer- 
ence that it is subject to the same disabilities. American Union Telegraph Company v. 
Bell Telephone Company. St. Louis Circuit Court. Opinion filed Oct. 4, 1880.— The 
St. Louis Republican, Oct. 5, 1880. 


Set-off in Equity. — Judgment. — Insolvency. — Parties. — ([ead-note.) — 
Where two parties, one of whom is insolvent, hold a judgment against a third, and he 
has a judgment against the insolvent, a court of equity, to prevent injustice, will ascer- 
tain the interest of the insolvent plaintiff in the former judgment, and will set off against 
his interest the judgment against him. To a proceeding instituted for this purpose the 
co-plaintiff of the insolvent is a necessary party. 
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Justice’s Judgment, not Impeachable Collaterally.— A judgment of a 
justice of the peace, regular on its face, cannot be impeached in a collateral proceeding 
by showing that the suit was instituted in a township where neither the defendant nor 
the plaintiff resided, and which did not adjoin the township in which defendant resided. 
Fulkerson v. Davenport. To appear in 70 Missouri. 


Estoppel.— Mortgage. — (Head-note).— A promise by a mortgagee made to a 
purchaser from the mortgagor to release his mortgage, with ieave to the purchaser to 
make improvements, on the faith of which improvements have been made, do not operate 
an estoppel against the mortgagee, so as to prevent him from asserting a title derived 
through another and different mortgage. Barrett v, Johannes. To appear in 70 Mis- 
souri. 


Recognizance. — Principal and Surety. — (Head-note.)— The fact that the 
principal in a recognizance was arrested, tried, convicted, sentenced, and imprisoned in 
another State, and was thereby prevented from fulfilling the conditions of the recogni- 
zance, will not avail the surety as a defence to a scire facias. The State v. Horn at al. 
To appear in 70 Missouri. 


Deed of Trust.— Place of Sale.— Removal of Court-house. — ( Head-note.) 
—After the execution of a deed of trust, by the terms of which the trustee was author- 
ized, in case of default of payment of the note secured by the deed, to sell at the court- 
house in the city of Kansas, the court-house was, by law, removed to and established at 
a different place in the same city. Held, that the trustee must sell at the new place and 
not at the old. Napton v. Hurt. To appear in 70 Missouri. 


Witness. — Practioe, Criminal — Dying Declarations. — (Head-note). — It 
has never been determined by this court that the State is bound to call as witnesses 


upon a trial for murder all persons who were present at the homicide; but if such be 
the law, it imposes no duty to call a person whose presence is denied by the State. 

Statements of the victim of a homicide will be admissible as dying declarations, if, 
at the time they were made, he was conscious of impending death and had no hopes 
of recovery. A hope subsequently entertained will not affect their admissibility. The 
State v. Kilgore. To appear in 70 Missouri. 


NEBRASKA. 


Statute of Frauds. —R.’s servant being injured by the negligence of W., a physi- 
cian was sent for by W. to treat him. R. told the physician that W. was responsible for 
the accident, adding, “ But I will see that you are paid.” Held, that the promise of R. 
was within the Statute of Frauds. Rose v. O’Linn. Supreme Court. Opinion filed 
August, 1880. — The Central Law Journal, St. Louis, Mo., Oct. 1, 1880. 


NEW YORK. 


Promissory Note. — Holder for Value. — Judicial Notice. — (/Tead-note.) 
—B., P., & Co., being indebted to F., gave him their check, which was protested on 
presentation, no funds being then or subsequently in bank to meet it. Subsequently, 
B., P., & Co. gave F. the note in suit in part payment of their debt, and F. returned the 
check. The note had been given for a particular purpose, and had been diverted by the 
payee, who loaned it to B., P., & Co. without consideration. Held, that the return of 
the check was not a surrender of anything of value, and did not make F. a holder for - 
value. 
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The Court of Appeals cannot take judicial notice that the laws of another State differ 
from those of this State. The Phaniz Insurance Company v. Church. Court of Appeals, 
Decided June 1, 1880. Opinion in New York Weekly Digest, New York, N. Y., Sept. 
17, 1880. 


Fire Insurance. — Waiver. — Condition.— Mortgagee. — ( Head-note.) — A 
policy issued in March stated the face value of a mortgage on the premises. All the 
interest due had been paid, but interest had accrued from the preceding December, 
Held, that this did not invalidate the policy under the clause requiring all liens to be 
expressed thereon ; that the answer of the insured was sufficiently accurate. 

There was a small judgment which was not noticed in the application or policy, and 
which was afterwards paid. The policy provided that it should continue if the risk was 
unchanged, but in case of change of risk not made known to the company, the renewal 
should be void. The policy was afterwards renewed, the certificate containing the 
words “ providing always the original policy is in full force.” //e/d, that the renewal 
was not affected by the prior existence of such judgment. 

The procurement, by a mortgagee, of a policy in another company for his own benefit, 
cannot be regarded as the act of the insured 80 as to render the original policy void 
under the clause prohibiting other insurance without the company’s consent. 

The policy provided that it should be void if foreclosure proceedings should be com- 
menced against the property. Plaintiff having commenced foreclosing his mortgage, 
the company, after the fire, required the insured, pursuant to a provision in the policy, 
to submit to an examination under oath. Held, that while there was a breach of the 
clause in the policy, yet the company’s acts amounted to waiver. 

Under a clause providing that “ any fraud or attempt at fraud, or any misrepresenta- 
tion in proof of loss on examination, or any false swearing,” should avoid the policy, a 
misstatement to have that effect must be false and fraudulent, and not a mere mistaken 


expression of opinion. Titus v. The Glens Falls Ins. Co. Court of Appeals. Decided 
June 15, 1880. Opinion in New York Weckly Digest, New York, N. Y., Sept. 17, 1880. 


National Banks. — Jurisdiction.— Attachment. — (/Zead-note.) — Section 
5198 of the U. S. Rev. Statutes, which requires actions against a national bank to be 
brought in the State where such bank is located, is permissive only, and not mandatory, 
and does not deprive the courts of other States of jurisdiction in such actions. 

Section 5242, U. S. Rev. Statutes, prohibiting the granting of attachments against 
national banks, applies only to such banks as are insolvent, or are about to become so. 
Robinson v. The National Bank of Newbern, N.C. Court of Appeals. Decided June 
8, 1880. Opinion in New York Weekly Digest, New York, N. Y., Oct. 1, 1880. 


Conspiracy. — Waiver of Credit. — (Head-note.) —The complaint in an action 
alleged that plaintiff and defendant K. had been partners doing a successful business, 
and that K. and the other defendants entered into a conspiracy by which an action was 
commenced on a fictitious claim against K., who served an offer of judgment on which 
judgment was entered, the assets of the firm levied on, and the business broken up. 
Plaintiff, on the trial, proved that there was a debt of K. to his co-defendants for the full 
amount claimed, but that it had not matured. Held, that the complaint should have 
been dismissed ; proof that the debt was not due did not tend to show that it did not 
exist. 

A debtor has the power and right to waive the running of the credit given him, and 
permit the debt to be treated as due and payable at once. Neudecker vy. Kohlberg et al. 
Court of Appeals. Decided June 1, 1880. Opinion in New York Weekly Ligest, New 
York, N. Y., Oct. 1, 1880. 
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Lien of Legacy. — (Head-note.) — One S. accepted a devise of lands charged with 
payment of a legacy, and afterwards conveyed the same to W., subject to the legacy. 
W. reconveyed a part to S., and the balance at different times to other parties. On 
foreclosure of the lien of the legacy the lands were sold in the inverse order of alienation 
by W., enough being realized to satisfy the judgment without selling that conveyed to S. 
Held, no error ; that the reconveyance by W. to S. constituted the land remaining in 
the hands of W., the primary fund for the payment of the legacy ; and the fact that S. 
was personally liable and W. was not, did not affect this equity. Zopkins v. Wooley. 
Court of Appeals. Decided June 1, 1880. Opinion in New York Weekly Digest, New 
York, N. Y., Oct. 8, 1880. 


Attachment. — Execution. —“* Actual Application” of Property. — On 
October 20, the plaintiffs levied an attachment on property. On October 22, they ob- 
tained judgment and levied execution. On October 21, W. levied an attachment, and 
after the plaintiffs had levied their execution W. moved to vacate the plaintiffs’ attach- 
ment. The code allows a subsequent lienor to make the motion “before the actual 
application of the attached property or the proceeds thereof to the payment of the judg- 
ment.” Held, that although a levy upon sufficient property has often been held to be a 
payment of the debt, it is only constructively so, and the section of the code refers to an 
actual and not a constructive payment, and hence the motion was made in time. Wood- 
mansee v. Rogers. Court of Appeals. Opinion in The Daily Register, New York, N. Y., 
Oct. 1, 1880. 


Trustees of Savings Banks. — Trustee. — Agent. — Receiver. — Discharge 
in Bankruptcy. — The Central Park Savings Bank was incorporated in 1867, and 
failed in 1875. During the whole tntervening period the deposits averaged about 
$70,000. Its income rarely equalled its expenses. Various efforts were made to improve 
its financial condition, and in 1873 it determined to erect a banking-house. A lot was 
bought for $29,000, the bank agreeing to erect a building at a cost of at least $25,000. 
When the bank failed, its only property was this lot and building, and some other assets 
which produced about $1,000. This action was brought against one of the trustees by 
the receiver of the bank to recover damages for misconduct in making this investment. 
Held, that the trustee must exercise ordinary care, and must possess ordinary skill 
and judgment; that he is liable for gross errors of judgment, even though made honestly. 
That in this case it was a gross error to invest so large a part of the bank’s funds in 
what was virtually intended as an advertisement to attract depositors, and to help the 
bank out of its difficulties. Held, also, that the receiver could bring any action the 
bank could maintain. That the trustees might be treated as agents of the bank, and 
therefore an action at law was proper, and it was not necessary to join the other trus- 
tees. Held, also, this being an action in tort for unliquidated damages, it was not dis- 
charged by a discharge in bankruptcy. Hun, Receiver, v. Cary. Court of Appeals. — 
The Daily Register, New York, N. Y., Sept. 28, 1880. Decided Sept. 21, 1880. 


Usury.— Promissory Note.— Action on a note dated and made payable in 
New York, but made for the purpose of being used for the renewal of a note held by the 
plaintiff, a Pennsylvania bank. It was written in Pennsylvania and forwarded to New 
York for signature. The discount rate was eight per cent, a rate lawful in Pennsylvania. 
Held, following Tilden vy. Blair, 21 Wall. 241, that as the intention was to have the 
note used in Pennsylvania, it was not usurious. That the decision in Dickinson v. Ed- 
wards, 77 N. Y. 573, proceeded on the ground that there no restriction was put upon — 
its use, and it was therefore governed by the law of the place where it was made payable. 
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Wayne County Savings Bank v. Low. Court of Appeals. Decided Sept. 21, 1880, 
Opinion in The Daily Register, New York, N. Y., Oct. 2, 1880. 


Foreign Marriage.— Witness to Handwriting. — The plaintiff sued in eject. 
ment as widow of one Hyues, to recover real estate held by deceased. The defendants 
denied the legality of plaintiff’s marriage. In London, England, deceased put a ring 
on plaintiff's finger, saying, that as long as she was honest and true to him, he would 
regard her as his lawful wife. He repeated this on a steamer crossing the English Channel ; 
and in France again told her she was his wife, and as such introduced her to his friends, 
At the time he was domiciled in New York and intended to return here. He died in 
England. The English law requires marriage to be performed before a public registrar 
orinachurch. /feld, that the court would not presume the law of France to be differ- 
ent from that of New York in the absence of proof, nur would it presume the nationality 
of the vessel to be that of a country whose law of marriage had been proved to be differ- 
ent from that of New York. The testimony, while it did not prove a marriage in ac- 
cordance with the law of England, showed enough for the jury to find that there was 
the purpose and intent of marriage, a refusal on the part of the woman to commence a 
meretricious cohabitation, and a yielding on the part of the man to her demand 
for marriage before cohabitation, and that the verdict of jury finding a marriage 
would not be disturbed where, as in New York, a marriage may be presumed from 
cohabitation as husband and wife, and acknowledgment and recognition as such. A 
witness was offered both as an expert and as one familiar with plaintiff’s handwrit- 
ing, to prove her signature to a lease. He was examined on commission, but refused 
to give up the pieces of writing which he bad compared with her signature, and from 
which he testified copies were taken and annexed. Held, that a witness testifying from 
comparison of handwriting should have the pieces with which he compares the dis- 
puted one, in court, and it was not sufficient to have photographic copies. The witness 
was a detective in the employ of the defendants, and only after suit begun, and while 
examining a witness on behalf of the defendants, saw some handwriting of the plaintiff’s 
admitted by her to be herown. Held, that the fact of having only seen one piece of 
plaintiff’s handwriting only affected the value and not the competency of the witness’s 
testimony ; but the case was not distinguishable from that of evidence from writing fur- 
nished post litem motam, by the party for whom the witness was testifying, and for that 
reason he was incompetent as a witness familiar with plaintiff’s handwriting. Zynes v. 


McDermott. Court of Appeals. Decided Sept. 22, 1880.—7'he New York Times, New 
York, N. Y., Sept. 23, 1880. 


PENNSYLVANIA. 


Disbarring Attorney.at-Law. — Jurisdiction of Court. — The complainants 
were members of the bar of Lancaster County, and were also editors of a newspaper 
published there. They printed in their paper an article very severely reflecting upon the 
conduct of the court in a certain prosecution in the Quarter Sessions, in which the 
defendant had been acquitted on an indictment for violating the liquor law. It charged 
that the acquittal “ was secured by a prostitution of the machinery of justice, to serve 
the exigencies of the Republican party ; ” and added that, as the judges belonged to that 
party, it was “ unanimous for once that it need take no cognizance of the imposition 
practised upon it and the disgrace attaching to it.” 

The court thereupon sent for the complainants, and upon their appearing, and 
taking upon themselves the responsibility of the publication in question entered rule 
upon them to show cause why they should not be disbarred, and their names stricken 
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from the list of attorneys, for misbehavior in their offices as attorneys. To these rules 
they appeared, and put in answers respectively; and the rules were afterwards made 
absolute. 

On appeal, the order which made the rules absolute was vacated, the rules dis- 
charged, and it was ordered that the complainants be restored to the bar, the cost of 
this proceeding and writ of error to be paid by the county of Lancaster. Lx parte 
Steinman and Hensel. Supreme Court. Decided Oct. 4, 1880.— The Philadelphia In- 
quirer, Oct. 5, 1880. 


TENNESSEE. 


Administration upon Estate of Living Person Void. — (Head-note.) — 
Under a statute authorizing administration upon the estates of deceased persons, — 
Held, that the Probate Court is without authority to issue letters of administration upon 
the estate of a living person, and its acts in doing so will be wholly void. 

McFartanp, J. (upon a petition for a rehearing). We have been asked to rehear 
this case on account of its novelty. The only additional argument offered is a review 
of the question in the American Law Review of May, 1880. This article concedes that 
the weight of authority is in favor of our conclusion, and refers to additional authorities 
in its support that we have not had access to. Moore v. Smith, 11 Rich. Law (S. C.), 
569; Melia v. Simmons, 45 Wis. 334. The author only undertakes to say that some- 
thing may be said on the other side of the question, and puts forth somewhat doultingly 
the suggestion that the jurisdiction does not depend upon the fact of death, but upon 
the allegation of the fact in the application for letters of administration. If disposed to 
enter further into the discussion, we think it could be shown that this position is unsound, 
but we are content to rest our conclusions upon the reasons and authorities already 
given. D’Arusmont v. Jones. Supreme Court. April, 1880. Opinion in The Albany 
Law Journal, Albany, N. Y., Sept. 18, 1880, and Zhe Central Law Journal, St. Louis, 
Mo., Sept. 24, 1880. 


ENGLAND. 


Trade-mark.— Word in Foreign Characters. — A certain firm of watchmakers 
had used for many years the name “ Tod,” engraved upon their watches, in Arabic 
characters, and had sent these watches to a firm in the East for sale. They applied to 
have this name registered as a trade-mark. Held, that the mark should be registered. 
In re Rotherham’s Trade-mark, L. R. 14 Ch. D. 585. 


Good-will, Sale of.— A trader who has sold his business to the plaintiff, and as a 
part of the transaction transferred to him the “good-will” of the business, has no right 
after such sale to go on dealing with his old customers, or to solicit orders from them. 
Ginesi v. Cooper, L. R. 14 Ch. D. 596. 


Contract by Letter. — Withdrawal of Offer. — (Head-note.) — An offer of a 
contract sent by letter cannot be withdrawn by merely posting a subsequent letter which 
does not, in the ordinary course of the post, arrive until after the first letter has been 
received and answered. 

By letter of October 1, defendants wrote from Cardiff, offering goods for sale to 
the plaintiffs at New York. The plaintiffs received the offer on the 11th, and accepted 
by telegram on the same day, and by letter on the 15th. On October 8, the defendant 
posted to the plaintiffs a letter withdrawing the offer. This letter reached plaintiffs on 
the 20th. Held, the contract was completed on the 11th, and the withdrawal was too 
late. Byrne vy. Van Trenhoven, L. R. 5 C. P. D. 344. 
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By-law. — Ultra Vires.— A by-law of a railway company provided, among other 
things, that “a passenger should show his ticket to any duly authorized servant of the 
company, whenever required to do so for any purpose ; and any person failing to show 
his ticket as aforesaid should be required to pay the fare from the station whence the train 
originally started to the end of the journey.” ‘The appellant purchased a ticket from 
Charing Cross to Windsor and back. At the Waterloo Station he had to change trains, 
and in passing out of the railway station he was asked to show his ticket, and refused, 
but without intention to defraud. Held, that a conviction in the amount of fare from 
Charing Cross must be quashed, and that the by-law was unreasonable and void, 
Saunders, Appellant, v. The Southeastern R. Co., L. R. 5 Q. B. D. 456. 
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